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Ladies and gentlemen,

 

Let me first thank Human Rights Advocates for organising this timely side-panel on the issue of private military and security companies and for inviting me as Chairperson of the Working Group on the use of mercenaries. Just for background, the Working Group was established by the then Commission on Human Rights in 2005 to succeed the mandate of the Special Rapporteur on the use of mercenaries which had been created in 1987. Since this resolution, the Commision and then the Human Rights Council, decided to extend the mandate of the Working Group to include the monitoring and study of the effects on the enjoyment of human rights, particularly the right of peoples to self-determination, of the activities of private military and security companies.  The Working Group is composed of one member from each region represented in the Human Rights Council

 

As most of you already know, the private military and security industry has expanded exponentially in the last ten years. States have started to contract certain of their activities to private military and security companies, whether in their territories (for the purposes of citizen security, of surveillance activities or the administration of prisons, or control of mines and other natural resources), but also in the context of their military operations abroad. In several countries, private security is one of the few growing sector of the economy and one of the main private employers. The world largest security company, Group4Securicor (G4S) employs nearly 600,000 people and is the second larger private employer in the world. In South Africa for example, reported figures show that there are over 6,000 registered and active private security companies in the country, employing close to 400,000 security guards, double the number of police officers. Kenya has some 2000 private security companies registered which employ close to 50,000 people, while in Angola, 300 PSCs have around 35,000 staff.  In Colombia, 3392 PMSCs were registered as of June 2009 and 500 new ones were seeking to register their companies.  
In the operations abroad, the invasions of Afghanistan and Iraq have largely favoured the development of the private military and security industry and it marks a new paradigm in which States delegate to these companies functions that were inherent. And to this day, these two countries remain the largest theatres of PMSC operations in the world, but not the only ones where this phenomenon happens. PMSC could be found in Africa controlling areas of natural resources, and in Latin America in anti-narcotics fighting (case of the Plan Colombia and the Plan Merida) and in the frontier control.
During its five years of Mandate, the Working Group have conducted, nine field missions: the first ones to countries where personnel are recruited for fighting in wars abroad (Honduras, Ecuador, Peru, Chile and Fiji); secondly to countries where the companies are registered (United Kingdom and USA) and lastly to countries where there are the largest PMSC operations (Afghanistan). The recent mission to Equatorial Guinea permits the Working Group to explore the links between mercenaries and PMSC. 

Such country visits have been very useful in helping the Working Group in identifying the main challenges posed by private military and security companies in relation to human rights violations and developing its approach to address such challenges. Unfortunately, there have been many other incidents involving PMSC: summary executions; acts of torture; cases of arbitrary detention; of trafficking of persons; serious health damages to population caused by their activities; as well as violation to rights relative to the work and the health of their employees; treats of persons; minors' sexual abuse, traffic of weapons, but were not held accountable for their actions.

The emblematic case is the Nisour Square shootings by Blackwater guards in which 17 civilians were killed and many others were seriously injured in Baghdad on 16 September 2007. To date, no one has been found guilty for these crimes.

The international community must ensure that there is no impunity for such crimes and that private military and security companies involved in human rights violations are held accountable. It goes without saying that not all private military and security companies are involved in human rights violations, but enough of them have been to warrant international actions.

 

After all those considerations,, the Working Group has come to the conclusion that a new international instrument for the regulation of the activities of private military and security companies is necessary. There are several arguments for the need for such a new text. Firstly, the Working Group has found that there have been many difficulties in the application of domestic laws to international private military and security companies, especially when they operate in foreign States, with the result that prosecutions have been relatively rare. Secondly, the private military and security industry is by no means an ordinary commercial activity - it often involves the use of force which can result in the injury or even the death of civilians. In light of the seriousness of the potential consequences of their activities, the regulation and oversight of such activities cannot be left to the industry alone. Self-regulation may be useful, but it is by no means sufficient. Be it as it may, States are the guarantors of human rights and must be responsible for regulating the activities of private military and security companies. Thirdly, it should be recalled that the International Convention against the Recruitment, Use, Financing and Training of Mercenaries does not apply to private military and security companies. Nor does Additional Protocol I to the 1949 Geneva Conventions.

 

I should recall here that in its resolution 10/11 of 26 March 2009, the Human Rights Council requested the Working Group to consult with NGOs, IGOs, experts and academic institutions on the content and scope of a possible draft convention on private military and security companies and to share with Member States the elements for a possible draft convention.

The draft text for a new convention on the regulation the activities of private military and security companies, which is presented to the Human Rights Council at this session, is the result of several years of work. The Working Group has benefited from the advice and suggestions from many stakeholders and I should take this opportunity to thank all those who have helped us in shaping our draft text. 

 

Before I talk about the content of this draft text, let me tell you briefly about the consultation process which has led to it. An initial text was circulated in July 2009 to experts, academics and NGOs which sent over 400 comments. During the second semester of 2009, several meetings were held to discuss this first draft. As a result of these comments and discussions, the Working Group produced an amended draft. In a second phase, the Working Group circulated this new text in January of this year to all Member States and has received twenty written submissions from them. In addition, the Working Group also organized briefings for all Permanent Missions in Geneva and New York, respectively in April and July 2010. 

In parallel to this process, the Working Group has held consultations in all regions of the world, namely in Latin America in 2007, in Eastern and Central Europe in 2008, in Asia and the Pacific in 2009, in Africa and with the Western European and Others Group earlier this year. These regional consultations have enabled the Working Group to gather views from a wide range of stakeholders from around the world.

Let me make it clear that the purpose of our draft text for a new convention is not to ban private military and security companies, but to ensure that States fulfil their responsibility to regulate their activities and to establish an international system of monitoring of State obligations. In this context, the draft convention seeks

· To reaffirm and strengthen the State responsibility for the use of force within the comprehensive framework of State obligations to respect, protect and fulfil human rights
· To identify those functions which are inherently State functions and which cannot be outsourced under any circumstances

· To regulate the activities of private military and security companies and subcontractors

· To promote international cooperation between States regarding licensing and regulation of the activities of private military and security companies in order to more effectively address any challenges to the full implementation of their human rights obligations, including the right to self-determination

· To establish and implement mechanisms to monitor the activities of private military and security companies and violations of international human rights and humanitarian law, in particular any illegal or arbitrary use of force committed by private military and security companies, to prosecute the perpetrators and to provide effective remedies to the victims

 

To these ends, the draft Convention provides inter alia that State parties should adopt national legislation to adequately and effectively regulate the activities of private military and security companies, set up national regimes of regulation and oversight, and shall take measures to regulate the use of force and firearms by the personnel of private military and security companies. The draft Convention also provides that State parties should ensure that criminal, civil and/or administrative sanctions be imposed on offenders and that remedies be provided to victims. Finally, the draft Convention envisages the establishment of an international oversight and monitoring body. I invite you all to have a closer look at the Working Group's proposal - the draft text is annexed to the Working Group's report to the Human Rights Council.
The proposed convention would apply to States and intergovernmental organizations, within the limits of their competence, with respect to private military and security companies, their activities and personnel. The draft convention would apply to all situations whether or not the situation is defined as an armed conflict. 
Some may say that there is no need for a new instrument because the private military and security industry is making serious efforts about self-regulating itself. In the last years, there has been much talk about the Swiss initiative which has recently led to the proposal of an International Code of conduct for Private Security Service Providers. This draft Code of conduct has been circulated only two weeks ago, just ahead of this Council session. This is an interesting development. Nonetheless, the Working Group does not consider this initiative and its own work as mutually exclusive. The two proposals are based on different approaches to addressing the challenges posed by private military and security companies. While the Swiss Initiative focuses on “commitments” undertaken by companies on a voluntary basis, the Working Group’s proposal puts the emphasis on State obligations to regulate the activities of such companies. While the Swiss Initiative mainly focuses on aspects of self-regulation by the industry, the Working Group’s proposal is for an international legally-binding instrument on which States, not companies, are to agree. As I mentioned earlier, the Working Group believes that the human rights challenges posed by private military and security companies in the last few years clearly demonstrate that such challenges cannot be addressed through self-regulation alone.
 

The Working Group’s presentation of its draft text to the Human Rights Council is only a starting point to a certain extent. The decision on what to do with this text lies with the Human Rights Council. The Working Group is of the firm view that the Human Rights Council constitutes the best forum for the development of a new international instrument for the regulation, oversight and monitoring of private military and security companies, to address the human rights impact of the activities of private military and security companies. We very much hope that the Human Rights Council will take action on this text and create an open-ended working group to give more careful consideration to our proposal, which could ultimately lead to the adoption of much needed new international standards on the regulation of private military and security companies.

Also we are urgently calling civil society to exercise the necessary pressure on the Council in this regard and toward the creation of an open ended working group.

� Article 47 on the definition of mercenaries.
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