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HRA PARTICIPATION AND INTERVENTIONS

AT THE 54TH SESSION OF THE U.N. SUBCOMISSION ON

THE PROMOTION AND PROTECTION OF HUMAN RIGHTS

HRA participated at the session with a number of Frank C. Newman Interns, including two USF law students, Jennifer Lenga (Class of 2002) and Conchita Lozano (Class of 2003), and two Boalt students in the Class of 2004,  Kathy Roberts and Aaron Siri. Doug Herbek also participated on behalf of HRA, providing an intervention on the Rights of Women in Afghanistan, see E/CN.4/Sub.2/

2002/NGO/2 and www.unhchr.ch.

The U.N. SubCommission on the Promotion and Protection of Human Rights, comprised of 26 experts, is the main subsidiary body of the Commission on Human Rights, established by the Commission in 1947 under the authority of the Economic and Social Council (ECOSOC).  It meets annually in Geneva to undertake studies in the light of the Universal Declaration of Human Rights and to make recommendations to the Commission concerning the prevention of discrimination of any kind relating to human rights and fundamental freedoms and the protection of racial, national, religious and linguistic minorities; and to perform any other functions which may be entrusted to it by the Council or the Commission. It has also organized six working groups on: Communications; Contemporary Forms of Slavery;  Indigenous Populations; Minorities; Administration of Justice; and Transnational Corporations.

This year, HRA’s representatives and Frank C. Newman interns provided the SubCommission with information and analyis on the issues of transnational corporate responsibility, migrant workers, and women in Afghanistan.  

The following three articles were written by Frank C. Newman interns to describe the issues and their participation in this year’s session.

The Working Group on the Working Methods and Activities of Transnational Corporation


By Kathy Roberts

The Kukdong factory opened in Puebla, Mexico in 1999.  It promised its mostly women workers substantial benefits, including breakfast and lunch every day, free transportation to work, and wage increases every three months.  The factory soon began production of fleece for Nike and Reebok.  The following spring, company officials told employees that they would be fired if they did not affiliate with the Revolutionary Confederation of Workers and Peasants (CROC), a union with which the management had already signed a collective bargaining agreement. With this protection contract in place, regular wage increases stopped, the cafeteria began serving food so rotten and unhygienic that it made several workers sick, and security personnel began invasive body searches of women workers.  The workers began to organize, and in December, they boycotted the cafeteria.  The CROC representative blamed a group of supervisors for the boycott.   As a result, these supervisors were fired, precipitating a wildcat strike that lasted 3 days.  It ended in a violent clash with police.

For an international business enterprise to violate human rights is nothing new, and neither is it new for consumer groups to protest against it.  In the colonial period, for example, consumer groups protested the British and Dutch East India Companies for their involvement with the slave trade.
  Nor is the idea of a comprehensive legal document enumerating the responsibilities of international businesses particularly new.  In 1974, the United Nations Commission on Transnational Corporations started drafting the first such code, though it never finished.
  

What is new is the growing global movement to hold transnational corporations accountable for human rights abuses in an international legal context.
  The Draft Norms on Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights (Norms) represents an extremely important development emerging out of and in response to this movement.
  The United Nations Sub-Commission for the Promotion and Protection of Human Rights (Sub-Commission) and its Working Group on the Working Methods and Activities of Transnational Corporations (Working Group) considered these Norms at the Sub-Commission’s 54th Session in Geneva this past August.  

I was honored to attend and participate in this session of the Sub-Commission as a Frank C. Newman Intern.  It was my pleasure to work with Aaron Siri, Jen Lenga, and Valerie Dermendjian on the research team. Conchita Lozano, Connie de la Vega, and Michelle Leighton provided invaluable guidance and support throughout our time in Geneva.  In this report, I will review some of the problems and prospects for global corporate accountability and how our interventions at the Sub-Commission addressed these concerns.  I will close with some reflections on the Frank C. Newman Internship Program.

In the last decade increasingly broad-based concern has emerged both for profits gained from current human rights violations and for those stemming from past violations, such as the profits Ford and Siemens made during the Holocaust.
  At the same time, multinational trade agreements have made it increasingly cheap and easy for large businesses to move in and out of domestic markets at great speed, further increasing the potential for human rights abuses.

Before trade liberalization, large multinational business enterprises would build and operate factories inside countries with target markets. In this way they would become “domestic” producers and avoid paying tariffs.  Now that many tariffs and other trade barriers have been removed, such businesses are using new strategies.  Particularly in the garment industry, businesses are finding ways to “outsource.”  That is, they increasingly rely on locally-owned affiliates, sub-contractors, and suppliers to make their products.  This way, a large business can enter several short-term contracts, requiring suppliers to compete with each other, one product at a time.  Suppliers often work for several multinational businesses at once, and there is no reason they should not be multinational businesses themselves.

In this context, domestic governments are even more beholden to foreign investors than they once were.   Nations, like sub-contractors, must compete for investment.   Many developing nations find it difficult to enforce their own laws because it might make domestic businesses (many of which are sub-contractors) less competitive.  Raising or enforcing labor standards may mean higher unemployment.  Thus, lower prices in the form of suppressed wages and lax environmental standards may be the unfortunate but necessary price of attracting business.  

Many of the injuries people suffer in the context of globalization are prohibited as human rights violations by United Nations (UN) and International Labor Organization (ILO) conventions.  For example, the ILO’s Declaration on Fundamental Principles and Rights of Work, a compact list of minimum human rights at work, includes the right to freedom of association, the right to collective bargaining, the right to freedom from forced and child labor, and the right to freedom from discrimination in employment.  There is nearly universal recognition of these rights but no international regime for enforcing them.

In the absence of domestic and international action, non-governmental organizations, consumer groups, universities, company shareholders, and even transnational corporations themselves have attempted to fill this regulatory void with voluntary codes of conduct.  As voluntary codes, they are obviously limited in what they can achieve.  In 1999, the Sub-Commission asked the Working Group to develop a legally binding, universal code of conduct for transnational corporations.
  The Norms represent a near realization of that goal.  Our research team focused on the proposed Norms.   My research focused on the implementation of voluntary codes in hope of informing their future implementation.

I focused this work on Kukdong  for three reasons:  First, Mexico has strong labor laws on the books, but it has significant problems with enforcement.  Second, in the US-based garment industry there are really two major voluntary codes and monitoring systems that apply to transnational corporations, both of which applied to this factory: the Fair Labor Association, which was formed under the Clinton administration in collaboration with business interests, and the Worker Rights Consortium involving union organizations and human rights groups (formed largely as a result of the anti-sweatshop movement across US campuses).  Third, it was a success story.  The workers at that factory had an independent union when I started my research, and they signed a collective bargaining agreement with management just before I finished.

Nike admits that its own internal monitoring “missed key elements of the factory labor situation, including reports of abuse and questions about wage calculation.”  The Worker Rights Consortium began its investigations in response to a worker complaint filed in January 2001. Verité (affiliated with the FLA) began its investigations at the request of Nike and Reebok, possibly in response to the WRC’s first, preliminary report, published January 24, 2001.  Both Verité and WRC found significant violations at the Kukdong factory, but there were some significant differences in their findings and in their methods.

Most significantly, the WRC received a worker-initiated complaint.  Without that, the problems at Kukdong might never have come to light.  To make that possible, their work started early:  They instituted local complaint procedures before any problem was known.  To do that, they had to locate subcontractors and suppliers and to coordinate with other NGOs that could stay in touch with workers.  To make that possible, the WRC code of conduct required disclosure of all supplier locations, and a brand, Nike in this case, had to comply with that requirement.  Because of this, we requested clarification in our lobbying materials that the Norms would require disclosure of subcontractor and supplier locations.  In all of our oral interventions (and with the most emphasis in mine), we argued that this would be essential for future effective enforcement.  Based on this example, we noted that transnational corporations have the power to affect significant improvements within their supply chain when human rights violations receive public attention.  The success in defending trade union rights at the Kukdong factory depended at least in part on organized pressure from students and universities.  Yet, university-based initiatives are significantly hampered when monitors simply do not know where to find subcontractors and suppliers. We noted that within some industries, supplier location is considered a trade secret and that without this carefully guarded information, independent monitoring is virtually impossible.   I understand that this concern will be addressed in the revised Commentary to the Norms.  

We also urged the Sub-Commission to focus future efforts on developing local, community-based, reporting procedures and a UN oversight mechanism.  Without local, accessible, reporting procedures that are independent of both business and government, and a UN oversight body to receive reports, we argued that the promise of the Norms might remain unfulfilled.   Potential victims of abuse need to know their rights, and they need to know where to turn should their rights be violated.  We argued that internal procedures within businesses often would not be sufficient since victims of abuse by a business might not trust it.  The most recent draft of the Norms, appended to the Working Group’s report, adds language that monitoring shall “includ[e] complaints of violations.”
  The most recent draft also clarifies the role of domestic courts in enforcing compliance with the Norms.

We suggested that the United Nations could facilitate implementation by coordinating with local, independent, non-governmental, and community-based organizations, that is, with people who know the local situation and who have the trust of their community members.  Under the oversight of a UN body, these organizations could take the responsibility of notifying potential victims of their rights and establishing contacts for communicating human rights abuses.  We emphasized that workers employed by transnational corporations and the communities that live in the vicinity of their operations can often provide the most current information regarding how company practices affect them.  

We suggested that a UN oversight body specializing in transnational corporations, for example, a panel of experts such as the current Working Group, a Theme Procedure, or a Special Rapporteur, could receive and act on reports. Such a body might have several other functions including: developing a list of local contacts and approved independent monitors; facilitating dialogue between businesses, workers, NGOs, national and community leaders, and the IMF or World Bank if appropriate; determining remedial steps for businesses not in compliance with the Norms; promoting the use of human rights impact statements and investigations; and soliciting and receiving information disclosures required by the Norms.  Because the mandate of the Working Group has been extended for one year, our more ambitious ideas regarding implementation are likely to be taken into account as the document moves forward.  Research and exploration into exactly how different implementation mechanisms might work could prove very useful to those who attend the Sub-Commission next year.

Attending these meetings as a Frank C. Newman intern was a tremendous experience both in terms of the thrill of being at the United Nations and in terms of the sheer volume of information presented on the state of human rights in the world.  It was intense!  We made three oral interventions, one at the Working Group and two at the Sub-Commission, and it was very gratifying to have so many people coming up to ask us for copies of our speeches.  Several people I met at the Sub-Commission said they knew or remembered Frank Newman.  Naturally, there were several events that honored him, including a luncheon I attended where high-school students presented their ideas for promoting peace.

We also met a huge number of concerned activists who attend Sub-Commission meetings regularly, a possibility I had not previously considered.  In particular, on my last night in town, I had dinner with a number of interns and staff members who have been attending the Sub-Commission for years.  I should not have been surprised when they started reminiscing about Frank Newman.  One woman I met there remarked on how Frank was always thinking of new, creative ways to achieve key human rights objectives. For example, when efforts to lobby against female genital mutilation were bogging down in the Sub-Commission (conventionally addressed by the Special Rapporteur on Traditional Practices Against Women), Frank suggested thinking of FGM as a human rights violation against the child.  This opened up the advocacy options considerably and put a whole new spin on the problem.

I want to encourage interested law students to apply for a Newman internship.  The kind of real-world, real-time training and education we received from talking with HRA board members and activists, with government Experts and Representatives, with members of NGOs and from collaborating with them on language, law, and politics is simply beyond anything we could have received in a classroom.  Further, and perhaps more importantly, this internship gave me the opportunity to work on an issue I care about and to help make better law.  Even if nothing I helped lobby for were taken up into the final document, I would feel I had nonetheless contributed meaningfully to the process. Thanks again for the opportunity!
Transnational Corporation Human Rights Accountability at the Sub Commission on Human Rights
By Aaron Siri

“‘The doctrine of laissez-faire capitalism holds that the common good is best served by the uninhibited pursuit of self-interest.  Unless it is tempered by the recognition of a common interest…, [our democratic open society] is liable to break down.’”
 George Soros, President of Soros Fund Management, Chief Investment Advisor to Quantum Fund, Founder of Open Society Institute

I attended the 54th Session of the Sub Commission on Human Rights as a Frank E. Newman Intern under the supervision of Human Rights Advocates in Geneva this past summer.  Before delving into the experience of being a Frank E. Newman Intern or the issue of transnational corporate human rights accountability I will start by telling a story that illuminates the difficulties in applying a regime of international corporate accountability.

The Dabhol Power Corporation (DPC) is the largest single foreign investment in India and the largest power project in the world.  Amnesty international reports that environmental activists and local organizations believe DPC will have serious consequences on the surrounding environment and thus have peacefully demonstrated to oppose it.
  However, the DPC has not taken kindly to these demonstrations. 

A 166-page report by Human Rights Watch provides evidence of systematic suppression of freedom of expression and the use of excessive force by police such as arbitrary detention ranging from a few days to a few weeks and brutal arbitrary beatings.  In one of these incidents, in June 1997, local police raided a fishing village whose residents had been vocal opponents of the power plant.  The police arbitrarily beat and arrested dozens of villagers, including the wife of a well-known plant protester. They broke into her bathroom “and dragged her naked out into the street, beating her with batons. [She] was three months pregnant at the time.”

Human Rights Watch’s report documents an additional 27 incidents of similar magnitude.  Some of these violations, such as in the example above, where committed by state police forces bankrolled by the DPC.   Effectively this force was a private security arm of the company whose primary purpose was to deal with local protestors.  Human Rights Watch reports that these police forces have committed clear violations of international human rights laws and treaties to which the Indian government is a party. The company’s response when asked about these violations was that “Dabhol Power Corporation would not tolerate any human rights abuses by its employees and sub-contractors,” and “if you have concerns about police actions, we suggest that you take it up with the police or government body that is responsible for their operations.”
  

Another layer of violations were committed by sub-contractors of the DPC.  Human Rights Watch has documented how these sub-contractors have also harassed and attacked individuals opposed to the power plant.

To add to the complexity of the situation, Dabhol Power is a subsidiary of Enron Power, which is a subsidiary of Enron (the Houston based company we are familiar with).  Additionally, the Maharashtra State Electricity Board (MSEB) owns 30% of DPC, and General Electric and Bechtel each own 10% of DPC.

Thus, this situation raises many difficult questions surrounding the issue of who is to be held accountable and for what actions.  These difficulties can be broken down into the following three major questions.

First, if the object of an international corporate accountability treaty will be transnational corporations, we must ask which of the companies involved—the Enron Corporation, Enron Power, the DPC, the Maharashtra State Electricity Company, General Electric, Bechtel, or the private subcontractors—should be considered a Transnational Corporation? 

Second, should companies be held responsible for their subsidiaries or sub-contractors—Enron for Enron Power?  Enron Power for DPC?  DPC for its subcontractors?  Maharashtra State Electricity Board (MSEB), General Electric or Bechtel for DPC?  

Third, if any of these entities are held accountable, what actions should they be held accountable for?  Can the company be held accountable for state actions done in its interests—in this case the police forces’ excessive use of force?  Is it enough that the police forces acted in the interest of DPC, or does the company also need to be bankrolling the state actors such as in the second incident described above?  Or, should they only be held accountable for action that they committed directly?  

This story presents the complexity of crafting a legal scheme to bring about effective transnational corporate accountability.  However, before discussing how these issues were dealt with at the sub-commission this past summer, I would first like to address the issue of the degree to which transnational corporations have an impact on human rights standards.  The following statistics would be illuminating in answering this question.

In 1999, the total value of all stock markets worldwide was approximately 36 trillion US dollars.
    The 1,000 largest companies alone have a market capitalization of approximately 21 trillion US dollars.  This amounts to 58 percent of the total stock market value worldwide.  

Additionally, while these 1,000 companies have total revenue of approximately 11 trillion and assets of approximately 44 trillion, the GDP of all nations is only an estimated 30 trillion US dollars and the GDP of the poorest 128 countries is approximately 2 trillion dollars.

All of these corporations explore, distribute, refine or consume natural resources on an international stage.  The largest 500 global companies employ approximately 47 million people worldwide, 0.8% of the world’s population.  However, their effect on workers extends well beyond these 47 million individuals.  These companies often have subsidiaries, sister company suppliers and distributors and other interests that exist for the sole purpose of catering to their needs.  These vast networks stretching over many continents have a great potential for human rights violations, especially when operating in developing nations.  

With this massive amount of resources, transnational corporations’ day-to-day operating decisions affect the lives of billions of people worldwide. 

Turning back to the efforts at the sub-commission to create an international regime to hold corporations accountable; three years ago the Sub Commission created the Working Group on the Working Methods and Activities of Transnational Corporations.  This working group has produced a set of Responsibilities, essentially a code of corporate conduct that would be passed as a treaty obligating states to require minimum human rights protections for all people affected by transnational corporate action. 

These provisions cover a wide range of issues including war crimes, child labor, slavery, self-determination, fair remuneration, hours of work, consumer protection, and environmental protection.  Interestingly, at the Sub Commission these numerous substantive protections were not a contentious issue with the member-experts. While NGOs brought up additional substantial protections that should be incorporated, such as Conchita Lozano-Batista, a member of HRA, lobbying to include language to protect migrant workers, the experts did not argue much over this component of the treaty.

The issues presented in the Enron example above foreshadow the areas where there was contention and disagreement.  The following were the three major issues that effectively impeded the Responsibilities from even going to a vote: (1) should the Responsibilities apply to all companies or just transnational companies, (2) whether the Responsibilities are mandatory and (3) should the Responsibilities include a enforcement mechanism.

Turning to the first issue—companies versus transnational companies—Mr. Weissbrodt, a member-expert of the working group and drafter of the Responsibilities, defined a transnational corporation as “any business enterprise, regardless of the international or domestic nature of its activities; the corporate, partnership, or other legal form used to establish the business entity; and the nature of the ownership of the entity, including any privately-owned and government-owned entity.”  This definition as extremely broad and would cover virtually any business from the corner grocery store to government entities.  

Mr. Weissbrodt choose a broad definition because it “reflect[s] the concern that if the guidelines were to be limited only to Transnational Corporations, it would be very difficult to draft a definition of Transnational Corporations that would be workable.”  His fear being that an “inadequate definition would permit companies to structure themselves in such a way as to circumvent the definition.”  Mr. Weissbrodt’s fear is reflected in the Enron example above.  If the DPC (a transnational corporation) had its small subsidiaries (a local business) committing the violations and the definition of transnational corporation were not expansive enough to encompass these small subsidiaries then DPC could easily circumvent the Responsibilities.  

Ironically, the opposition to an expansive definition came from experts from developing countries.  Mr. El-Hadji Guisse, expert from Senegal and head of the working group, has said that while "transnational corporations continue colonial oppressions" he is opposed to a broad definition of transnational corporations because they would further the north-south divide in that these Responsibilities would overburden companies in developing countries while they would be an easy cost for companies in the developing world to bear.

There were attempts at the commission to reconcile these two positions.  Mrs. Jane Hampson, expert from the UK, proposed applying the Responsibilities only to companies with over 100 employees.  Mr. Soli Jehangir Sorabjee, expert from India, proposed to make a public/private distinction so that only public companies were bound by the Responsibilities.  He did not elaborate on the distinction except for saying that in India the distinction is clear.  This issue remains highly contested and will probably be a major issue of contention during the next session of the working group.

The second issue at the sub-commission impeding passage was whether or not these Responsibilities are mandatory.  Mr. Weissbrodt has repeatedly attempted to put an end to this debate by pointing out that the word “shall,” which is used before each of the obligations in the responsibilities (companies shall do x, companies shall do y, etc.) makes them mandatory.  During one of the hearings, one of the experts once again brought this issue up and Mr. Weissbrodt went as far as saying that “‘shall’ is the most coercive word in the English language.”  Mr. Miguel Alfonso Martinez, member-expert from Cuba, supported Mr. Weissbrodt’s position by comparing the English draft and the Spanish draft.  He said that in the Spanish draft, the language clearly makes the provisions mandatory.  It appears that most of the member-experts have fallen into Mr. Weissbrodt’s camp, and thus this issue will probably no longer be a source of conflict at the next Sub Commission meeting.

The third major issue of contention was the lack of enforcement mechanisms.  While there were last minute additions to the Responsibilities including some enforcement mechanisms, these were not sufficient to satisfy the critics.  Mrs. Florizelle O'Connor, member-expert from Jamaica, said that the "third world is filled with treaties but they don't help, what we need is a treaty with teeth," and therefore she was willing to delay a vote, even though she said this was an urgent issue, until there are some enforcement mechanisms for the Responsibilities.  Mr. Sorabjee went as far as proposing that the Responsibilities authorize sanctions for the violations. This too is likely to remain a contentious issue and come up for debate during the next Sub Commission meeting in Geneva.  

I would like to transition to writing a little about my personal experience at the Sub Commission by sharing one story that I think conveys the dynamism and excitement of being a Frank E. Newman Intern at the Sub Commission.  On the first day of the working group session, when Mrs. Hampson and Mr. Sorabje made their proposals to limit transnational corporations to either 100 employees or a private/public distinction respectively, our group immediately knew this was a bad idea.  It would provide a loophole through which companies could structure themselves so as not to be bound by the Responsibilities, as in the Dabhol example provided above.  The next morning we had a meeting with David Weissbrodt and he voiced his strong objection to any limiting definition of transnational corporation, as would be expected from his statements quoted above.  So, our team kicked into action and over the next few hours drafted a speech attacking these limitations on the definition of transnational corporations, and I had the privilege of delivering this speech before the Sub Commission that same day. In fact, the recent report provided by Mr. Guisse summarizing the working group events said that an “NGO emphasized the need to make the draft norms applicable to all business entities as any limitation would merely create a loophole allowing corporations to avoid Responsibilities.”   The ability to have that type of impact and in “real time” is amazing.  It is only one of the countless interactions and impacts we were able to have on the working group and Sub Commission.  

Next year the Responsibilities will come to the fore as most of the details should be worked out over the course of this year.  Thus only the really contentious issues will remain, namely the first and third problems described above.  Because the Responsibilities will be an even bigger issue in next year’s session, it will be an extremely exiting time to be at the Sub Commission.  The chance to become a part of that process is something that I recommend to anyone, even to those with a passing interest in human rights.  Hope to see you there.

Migrant Workers Rights

By Conchita Lozano 

Conchita Lozano attended the Commission on Human Rights this past spring where she worked on migrant worker issues that included exposure to pesticides by workers and deaths of migrants on borders.  Conchita returned to Geneva this summer to attend the Sub-Commission on the Promotion and Protection of Human Rights to continue her work on the workplace violations of migrant worker rights.  

Currently, there are over 150 million migrants and refugees worldwide.  In the United States alone there are between 5 and 11 million migrant workers.  Within this growing migrant labor market, undocumented migrant workers suffer many violations of their rights.  Migrant workers are obligated to accept low wages and appalling working conditions, exploited by those who will profit from their illegal status.  

The International Convention on the Protection of the Rights of All Migrant Workers was adopted to recognize and remedy the many violations of basic rights experienced by migrant workers.  The Convention provides migrant workers with protection from slavery and servitude; protection from threats and intimidation, equal rights to overtime; hours of work, weekly rest, holidays with pay, safety and health; and the right to join unions.  Migrant workers’ right to organize is also protected by the International Covenant on Civil and Political Rights (ICCPR), to which the United States is a party.

In the U.S. there are few protections in place for exploited migrant workers and many risk deportations for exercising their rights.  Employers are increasingly fighting union campaigns by firing or threatening undocumented workers, thwarting labor organizers, and defying immigration law.  Retaliatory firings have increased as unions aggressively recruit immigrants and as the economy employs more undocumented workers.  The U.S. Supreme Court recently approved of this practice by employers by holding that undocumented migrant workers could be fired for unionization efforts without backpay liability to the employer.  Thus, the U.S. has clearly disregarded its international obligations under Article 22 of the ICCPR.  Further, this decision enables employers to exploit migrant workers and fire them once they begin to demand better working conditions. 

Employers also utilize immigration controls to suppress unionizing drives.  For example, if an employer can show that a worker fired for union activity is undocumented, immigration law does not obligate the employer to rehire him or her.  As a result, laws put in place to control immigration are now being used to violate the human rights of migrants.

I made various recommendations to the Sub-Commission on this topic, which included:

· Asking the Sub-Commission to encourage the Commission to report on workplace violations of the rights of migrant workers and investigate the creation of a worldwide certification system for workplaces that use fair labor standards and do not expose workers to violations of human rights. 

· Asking the Sub-Commission to encourage review of the immigration and labor policies of states in order to assure that they are in compliance with international instruments protecting the rights of migrant workers.  

· Asking the Sub-Commission to address the issue of the effects of pesticides on migrant workers.  

· Asking the Sub-Commission to include protections for migrant workers in resolutions addressing globalization.  

· Asking the Sub-Commission to include the Special Rapporteur on Migrants in consultations dealing with globalization and human rights. 

At the Sub-Commission, I was successful in including language in the Principles and Norms for Transnational Corporations that would ensure that the rights covered in the document would pertain to migrant workers.  I was also able to give an oral intervention that was welcomed by the ILO and the government of Mexico.  

This coming spring, I hope to return to the Commission on Human Rights to continue my work on the topic of migrant workers and would like to thank HRA, especially Connie de la Vega, for all her help and support.

Death Penalty Cases

by Connie de la Vega and Kathleen Dyer(
Juvenile Offenders: 

Introduction: 

No other nation has executed juvenile offenders at the rate practiced in the United States.  In fact, currently the few states in the United States that impose sentences of death to juvenile offenders are among the few remaining organized political entities in the world that continue to execute juvenile offenders.  Out of 193 nations in the world, only seven have executed juvenile offenders since 1990.  Among those seven nations, all except Iran and the United States have instituted reforms eliminating juvenile offender executions completely.  These staggering numbers suggest that the United States’ current policy is contrary to the standards and policies of almost every other nation in the world.  In 2002 alone, the United States executed three additional young men, all of whom committed the crimes of their conviction under the age of 18.  In addition to challenging the executions under United States laws, several arguments are being made questioning these sentences under international law.  

International Human Rights Arguments In Support of Opposition to Juvenile Death Penalty Sentences: 

Juvenile Death Penalty Sentences Violate the Jus Cogens Norm on International Law Prohibiting the Execution of Juvenile offenders.


The prohibition against the execution of persons who were under eighteen years of age at the commission of their crime is customary international law and it has attained the status of a jus cogens peremptory norm of international law.  


The major argument raised by international human rights advocates opposed to the United State’s current policy on juvenile death penalty sentences is that it violates the jus cogens norm prohibiting the execution of juvenile offenders. 

A jus cogens peremptory norm is “a norm accepted and recognized by the international community of States as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of general international law having the same character.”  Vienna Convention on the Law of Treaties, opened for signature May 23, 1969, art. 53, 1155 U.N.T.S. 331, 352, 8 I.L.M. 679, 698.

To be considered a jus cogens peremptory norm, the norm must meet four requirements: 1) it is general international law; 2) it is accepted by a large majority of the states; 3) it is immune from derogation; and 4) it has not been modified by a new norm of the same status.  The prohibition against the execution of offenders who were under the age of eighteen at the date of commission of their crime clearly meets all four of the abovementioned requirements. 

First, several treaties, declarations, and pronouncements by international bodies, as well as laws of the vast majority of the nations serve as evidence that the prohibition is general international law.  Second, the United States is the only country in the world that has not accepted the international norm prohibiting the execution of juvenile offenders, proving the prohibition is accepted by a large majority of the states.  Third, the norm is non-derogable as the ICCPR expressly provides that there shall be no derogation from Article 6, which prohibits the imposition of the death penalty on juvenile offenders.  And finally, there is no emerging norm that contradicts the current norm prohibiting the execution of persons who were under eighteen at the time they committed their crime.  

Therefore, the prohibition against the execution of juvenile offenders is a jus cogens peremptory norm.  In effect, the United States’ current policy permitting the execution of juvenile offenders is a clear violation of that norm 

International Treaties Binding on the United States and Customary International Law Prohibit Application of the Death Penalty to Juvenile Offenders.  

Because, “[t]here can be no question that the law of the nations prohibits the execution of juvenile offenders,”  Blackmun, H.  The Supreme Court and The Law of Nations, 104 YALE L.J. 39, 47-48 (1994), the United States’ current juvenile death penalty policy is in juxtaposition to the law of nations.  The United States Constitution as well as International Treaties binding on the United States make the death penalty policies practiced in other countries relevant to the United States’ own policy.   

The intent of the framers to bind our courts to the law of nations is explicit in our Constitution.  For example, Article I, Section 8 Clause 10, of our Constitution grants Congress the power to define and punish offenses against the law of nations.  Moreover, the Supremacy Clause, Article VI, Clause 2 deems international treaties to be part of the “supreme law of the land.”  Not only does our own Constitution support the notion that the law of nations is relevant to the juvenile death penalty policies of the United States, our country’s signatures to the Convention on the Rights of the Child and the American Convention on Human Rights which expressly prohibit the death penalty sentences for juvenile offenders supports this notion as well.  

Furthermore, the United States’ reservation to Article 6, paragraph 5 of the International Covenant on Civil and Political Rights (ICCPR) is invalid.  Article 6(5) of the ICCPR prohibits the death sentence for crimes committed by persons under the age of 18.  The United States attached a reservation to the treaty reserving, “the right, subject to its Constitutional constraints, to impose capital punishment on any person, including such punishment for crimes committed by persons below 18 years of age.”  Senate Committee on Foreign Relations Report on the International Covenant on Civil and Political Rights, 31 I.L.M. 645, 653-54 (1992).  The reservation is invalid because it is incompatible with the purpose of the treaty, offends a peremptory norm against the execution of persons under 18 at the time of the offense, and attempts to reserve a non-derogable provision (the non-derogation clause of the ICCPR prohibits derogation from Article 6). 

Cases Raising These Arguments: 


These international human rights arguments were made on behalf of the defendants in all of the following cases.    

Stanford v. Kentucky: 

The above arguments were made on behalf of Kevin Stanford, a black, male, juvenile offender indicted for murder in November of 1981.  Despite these compelling arguments, the Supreme Court in Stanford v. Kentucky, 492 U.S. 361 (1989), noted in its plurality decision that the United States’ current practices with regard to the juvenile death penalty does not violate evolving standards of decency.   


Stanford’s own attorneys and Professor Constance de la Vega from the University of San Francisco School of Law made international human rights arguments on his behalf.  In an Amici Curiae brief, Professor de le Vega urged the Supreme Court to consider international human rights law in juvenile death penalty cases.  The brief argued that prohibition of juvenile death sentences is a jus cogens norm of international law and by allowing execution of juvenile offenders, the United States effectively violates that norm.  For a more detailed version of the argument see, Amici Curiae Urge the U.S. Supreme Court to Consider International Human Rights Law in Juvenile Death Penalty Case, 42 Santa Clara L. Rev. 1041(2002).  


Unfortunately, Stanford’s petition for writ of habeas corpus was denied on October 21, 2002.  However, Justice Stevens wrote a powerful dissenting opinion joined by Justice Souter, Justice Ginsburg and Justice Breyer expressing disdain for the United States’ current policy allowing executions of juvenile offenders.  In the dissent, Stevens wrote, “The practice of executing such offenders is a relic of the past and is inconsistent with evolving standards of decency in a civilized society.  We should put an end to this shameful practice.”  2002 WL 984217 (Mem).  
Arizona v. Aguilar (CR 1997-009340): 


On March 8, 2001, Defendant Tonatihu Aguilar, represented by Robert L. Storrs and Bruce E. Blumberg, was found guilty of Count II, Murder in the First Degree in the Superior Court of Arizona, Maricopa County, for the death of Sandra Imperil.  Following the guilty verdict, the Court conducted a hearing pursuant to ARS § 13-703.  Pursuant to the hearing, the Court found that the State proved beyond a reasonable doubt the existence of two aggravating factors: 1) factor ARS § 13-703 (F) (6) that, based on the circumstances surrounding it, the killing of Sandra Imperial was especially cruel; and 2) factor ARS § 13-703 (F) (8) which relates to the conviction by the killing of Hector Imperial, represented in Count I.  


Additionally, the Court found that the Defendant proved by a preponderance of the evidence two statutory mitigating factors.  First, the Defense proved the existence of the mitigating factor ARS § 13-703 (G) (1) which exists when the Defendant’s capacity to appreciate the wrongfulness of his conduct or conform his conduct to requirements of law is significantly impaired but not so impaired as to constitute a defense.  Secondly, the Defense proved by a preponderance of the evidence the existence of mitigating factor ARS § 13-703 (G) (5) as Defendant’s chronological age was 16 years, 8 months and he was an individual with a significant lack of intelligence and maturity, as proved by the testimony of two doctors.


Ultimately, the Court found that the mitigating factors were sufficient to call for a leniency in sentencing.  In a challenge to the death penalty, Professor Victor Streib testified about the practice of other western states regarding the juvenile death penalty.  Professor Connie de la Vega testified regarding the international standards.  The court ignored the international human rights arguments that were made on behalf of the defendant.  

Arizona v. Petronas-Cabanas (CR 199-004790):


Felipe Pertona-Cabanas plead guilty to count 2 murder in the first degree of Officer Marc Atkinson on July 19, 2002.  Felipe was 17 years old at the time of his offense.  He was represented by Vikki Liles of Phoenix, Arizona. Evidence presented proved that Felipe was born into extreme poverty in Cerrito de Oro, Guerrero, Mexico.  Despite these impoverished conditions Felipe was provided with love and moral support from his family and community.  In effort to escape the poverty he grew up in, Felipe came to the United States to find work.  It is in the United States that Felipe got caught up in selling drugs and carrying a weapon.   Felipe, who had no prior record, expressed remorse for his act very early on.   He accepted full responsibility for his act and plead guilty knowing that his pleas would not save him from a life sentence, which is what he received.  Sandra Babcock filed an amicus brief on behalf of the Mexican Government challenging the death penalty.  Professors Streib and de la Vega also testified.  

Inter-American Commission Cases:

Alexander Williams: 

Alexander Williams, who has been diagnosed with severe schizophrenia, was sentenced to death for a crime he committed as a juvenile.  Williams was represented by Brian Mendlesohn of Atlanta, Georgia. 


The U.S.F. Law Clinic also represented Mr. William in a petition to the Inter-American Commission on human rights.  (See ACLU Newsletter, June 2001).   When Mr. Williams was scheduled to be executed, Lindsay Hortsman wrote a letter to the Inter-American Commission on Human Rights updating the status of the case and requesting immediate assistance on the case.  In response to the letter, the Inter-American Commission on Human Rights re-issued a precautionary measure request in his pending case which was forwarded to the Georgia Board of Pardons and Paroles.   On February 25, 2002, hours before the execution of Alexander Williams was to be carried out, the Georgia State Board of Pardons and Paroles commuted his sentence to life without parole.  This was a success story of the many efforts that were made by so many different people.   

Michael Dominguez:

Report No. 62/02

Case no. 12.285

Michael Dominguez was convicted and sentenced to death for two homicides that occurred in Nevada in 1993.  Michael was 16 when he committed the crimes.  He was represented by Mark Blaskey.  The international argument made on his behalf before the Inter-American Commission on Human Rights was that the United States’ current death penalty policy with respect to juvenile offenders is in violation of an international jus cogens norm prohibiting executions of such offenders.  The argument was also made that the current death penalty scheme in the United States has resulted in the arbitrary deprivation of life and inequality by the law. 


The Commission held that prohibition of executions of offenders under the age of 18 is a jus cogens norm and, accordingly, Michael’s death sentence was in violation of that norm.  The Commission took into account several factors in coming to this decision.  First, it  found that since its decision in 1987 in the Pinkerton and Roach cases  several developments have occurred including new international agreements and a broadened ratification of existing treaties to explicitly prohibit executions of juvenile offenders who were under 18 years of age at the time of the crime.  Second, The United Nations bodies responsible for human rights and criminal justice have consistently supported international human rights agreements prohibiting the execution of offenders who were under the age of 18 at the time of the crime.  Third, the international practice over the past 15 years evidences an almost unanimous trend toward prohibiting juvenile offender executions.  This trend isolates the United States as the only country that continues to execute such offenders.  Fourth, among the states of the United States 38 states and the federal and military civilian jurisdictions authorize the death penalty for capital crimes.  Of those 38, 16 have chosen 18 (at the time the crime was committed) as the minimum age for eligibility.  Fifth, declaring 18 as the minimum age for death eligibility is consistent with developments in other fields of international law that require 18 as the minimum age for the imposition of serious and fatal obligations and responsibilities.  For example, those under age 18 are not allowed to be involved in hostilities as members of the armed forces.  Taking all of these factors into account the Commission decided that prohibiting executions of offenders under the age of 18 at time of their offense is a jus cogens international norm.  


The Commission also noted that in light of this decision governments are obligated to respond by assuring their current death penalty procedures are not in violation of this jus cogens norm.  Accordingly, the Commission made the following recommendation to the United States: 

Provide Michael Domigues with an effective remedy, which includes commutation of sentence. 

Review its laws, procedures and practices to ensure that capital punishment is not imposed upon person who, at the time their crime was committed were under 18 years of age.  The Commission also emphasized the obligation that OAS member states have to respond to its communications, including those pertaining to petitions that complain of human rights violations attributable to a member State.

In a concurring opinion, Helio Bicudo expressed his own opinion and understanding of the lawfulness of the death penalty in the Inter-American System.  In that opinion he expressed his belief that the death penalty brings suffering to the individual who is sentenced.  In effect, he argues that the is a contradiction among the articles of The American Convention on Human Rights which reject torture, cruel, inhumane, or degrading punishment or treatment.   He also argued that the death penalty is supposed to be inflicted on those guilty of only the most serious crimes.  Ultimately, he argues in his concurring opinion that there is a tendency toward restricting application of the death penalty and ultimately it should be abolished.  

Juvenile Executions 2002: 


Despite the compelling international human rights arguments made in opposition to juvenile offender death penalty sentences, the United States executed three juvenile this year.  The three juvenile offenders executed in Texas this year are Napoleon Beazley, Toronto Patterson and T.J. Jones.  These have been the only executions of juvenile offenders in the world in 2002.  

Napoleon Beazley:  


Napoleon Beazley was an African American convicted by an all-white jury for killing a white man during a car jack gone bad.  Although he demonstrated extreme remorse and had no prior criminal history he was sentenced to death and executed in May, 2002.  On the eve of his execution Napoleon Beazley said to Janet Elliott of the Houston Chronicle, “[i]f I was the last juvenile executed then I would be pleased with that because I’d know that what I’ve done for the last eight years mattered.”   Unfortunately, with the United States’ current policy on death penalty sentences for juvenile offenders it appears as if Napoleon Beazley will not be the last juvenile executed.   Mr. Beazley was represented by Walter Long and David Botsford of Austin Texas.  


For more information on Napolean Beazley’s case see ACLU Newsletter, June 2001. 

T.J. Jones: 


In this case, the State’s evidence alleged that on February 2, 1994, four youths, including T.J., who was armed with a pistol, approached Mr. Willard Davis.  Allegedly T.J. ordered Mr. Davis to get out of his car, Mr. Davis complied, and then T.J. shot him in the forehead and drove away with his accomplices in Mr. Davis’s car.  T.J. took full responsibility for his actions. 


T.J. was evaluated by Dr. Craig Moore who diagnosed T.J. with schizoid personality disorder, which renders him unable to relate to people and unable to properly participate in the give and take of relationships.  Dr. Moore also observed that T.J. might have suffered from a neurological problem indicated by his sudden acts of violence.  Despite T.J.’s age of 17 years old, according to Dr. Moore psychologically T.J. was more like a ten or twelve year old.  In addition, T.J.’s full scale IQ was tested at 78 (a score below 70-75 classifies one as mentally retarded according to the American Association of Mental Retardation), and Dr. Moore testified that T.J. was borderline retarded.  


Not only did T.J. have psychological and possible mental retardation issues, he suffered physical abuse at home and estrangement from his parents with may have intensified his psychological problems.  T.J.’s mother was beaten by his father when she was pregnant with T.J.  T.J. was an only child and had to deal with his mother’s various male partners.  At least one such partner was violent towards his mother.  His mother testified that when the violence between she and her partner commenced T.J. would hum, shake, and rock stopping only when the violence stopped.  


T.J was executed on August 8, 2002.  

Toronto Patterson: 


Toronto Patterson was an African American who was 17 years old at the time of his offense.  On June 6, 1992 Valerie Brewer discovered the body of her sister and her sister’s two daughters in her house.  No valuables were taken from the house, but the wheels on a BMW in the garage were found to be missing.  Valerie knew that her cousin, Toronto Patterson, had recently had his wheels stolen and she immediately thought of him as a suspect.  Patterson told police that two Jamaican men forced he and his girlfriend at gunpoint to assist one of the men in removing the wheels from the BMW, while the other distracted Kimberly.  Toronto consistently maintained this account of the events of June 6, 1995 and asserted he did not commit the murders.  The identity of the killer was a highly contested issue at the trial.  


Toronto was raised by his teenage mother, with the help of his grandmother.  He was profoundly neglected in his childhood and received regular whippings from his mother.  Drug and alcohol abuse were prevalent in Toronto’s home life.  At the young age of 9, he became the sole caretaker for his terminally ill baby sister, whose death strongly impacted him.  Sadly, these mitigating factors were never presented to the jury.  Thus, the jury was never given the opportunity to consider a more human and vulnerable side to Toronto.  Toronto was executed on August 28, 2002.  


The decision in Toronto’s case is particularly significant to the overall issue of juvenile death penalty because of a dramatic dissenting opinion issued by 3 justices.  Normally U.S. Supreme Court orders upholding executions are very tightly written and give little explanation beyond permission to carry out the sentence.  However, in Toronto’s case, three Justices, John Paul Stevens, Ruth Bader Ginsburg and Stephen Breyer issued a dissenting opinion.  This unusual procedure was a dramatic commentary on the current state of juvenile executions in the United States. The justices expressed reservations about the propriety of executing Toronto in light of the fact that he committed his crime at the young age of 17.  They pointed out that the United States is one among only a handful of the world’s nations that allow the execution of people who were juveniles when they committed their crime.   In an opinion lending hope that the court might reconsider the current policy regarding execution of juvenile offenders, Justice Steven wrote, “Given the apparent consensus that exists among states and in the international community against the execution of a capital sentence imposed on a juvenile offender, I think it would be appropriate to revisit the issue at the earliest opportunity.” 2002 WL 1986618 (Mem) (2002).  


Not only have members of the Supreme Court spoken suggesting that the United States current policy of allowing death sentences to those who committed their crime of conviction under the age of 18 must be reexamined, several organizations and lady Rosalyn Carter has spoken out on the issue as well.  An overwhelming number of groups asked for clemency in all three cases.  For example, the ABA, ACLU, Amnesty International USA, Child Welfare League of America, Human Rights Advocates, Murder Victims Families for Reconciliation, and Youth Law Center all sent letters asking for clemency for the young men.  Furthermore, in August, Lady Rosalyn Carter expressed her opposition to the execution of juvenile offenders saying, “[I]t should be an embarrassment to every American that we execute children.  The United State is the only country in the industrialized world that still executes anyone, and executing children puts us in the company of Somalia – only Somalia.”  She went on to argue that, “We don’t take care of children in our country the way we should, and then when they get into trouble we punish them severely.”  Stephen Krupin,  Former First Lady Call for Halt to Executions, The Atlanta Journal and Constitution, Aug. 13, 2002, at A12.  

With such compelling arguments and so many people and organizations joining forces to speak out against the execution of juvenile offenders, hopefully our leaders will listen.  The United States’ current policy allowing sentences of death to juvenile offenders is a blatant violation of international law.  The international human rights arguments in opposition to juvenile offender executions are powerful and it appears that the arguments are not going unnoticed.  


Speaking out against the execution of juvenile offenders is not done to minimize the excruciating grief suffered by the family and friends of the juvenile offenders’ victims.  Certainly, the crimes committed were tragic and terribly wrong.  However, it is a basic standard of decency in America that only the most culpable criminals shall be put to death for their crimes.  By their very nature, adolescents who are not fully developed physically, cognitively, or emotionally cannot be considered among the very worst of all criminals.  It is absurd that currently in the United States, juveniles are too young to serve in the military or vote, but they are not too young to die for their crimes.  The United States must join with practically every other nation in the world and eliminate juvenile offenders from the possibility of execution.   

Mentally Retarded Offenders: 

Atkins v. Viriginia, 122 S.CT. 2242: 


In this recent Supreme Court decision (decided June 20, 2002) the Supreme Court held that the Constitution prohibits the application of the death penalty to mentally retarded persons.  In the decisions, Justice Stevens wrote that executions of mentally retarded persons constitute cruel and unusual punishment prohibited by the Eighth Amendment.


This decision is relevant to the issue of executions of juvenile offenders because some of the same international human rights issues were raised  For example, it was argued on behalf of Atkins that because other countries have disapproved imposition of the death penalty for crimes committed by mentally retarded persons the United States should also disapprove such executions.  Furthermore, in the dissenting opinion written in In re Kevin Nigel Stanford, 2002 WL 984217, Stevens (joined by Souter, Ginsburg, and Breyer) wrote that the reasons supporting the holding in Atkins apply with equal or greater force to the execution of juvenile offenders. 


In a related case, McCarver v. State of North Carolina, a brief of amici curiae was filed in support of Petitioner, Ernest Paul McCarver, bringing up important international human rights arguments relevant to the juvenile death penalty issue.  The counsel of record for McCarver was Harold Hongju Kohn and James J. Silk, Deena Hurwitz and Allard K. Lowenstein were the counsel for Amici Curiae.  In the brief it was argued that United States’ policy of executing mentally retarded offenders was inconsistent with evolving international standards of decency.  Furthermore, it was argued that under the jurisprudence of the Eighth and Fourteenth Amendments, the Court cannot evaluate evolving standards of decency without considering international as well as domestic opinions.  Finally, it was argued that the growing international consensus opposing the execution of mentally retarded offenders has increasingly isolated the United States diplomatically.  All of these arguments are relevant to the juvenile death penalty issue because, like executions of the mentally retarded, the international consensus is against the execution of juvenile offenders.  As this brief, suggests, the United States cannot ignore the international consensus regarding juvenile death penalty executions when evaluating standards of decency.  In effect, the Supreme Court should recognize and consider the fact that the United States is one of a very few nations internationally that allows sentences to death for juvenile offenders.   

Adult Offenders: 

Rex Allan Krebs: 


Rex Allan Krebs was charged with two capital murders accompanied by seven special circumstance enhancements in 1999.  He was convicted on 9 charges and 6 special circumstances surrounding the kidnapping, rape, and murder of two students.  The special circumstances made Rex Allan Krebs death eligible.  Although Krebs is an adult offender, the international arguments made on hi behalf are certainly relevant to the juvenile death penalty cases.  


On May 3, 2000 Krebs filed a Motion to Strike the Special Circumstances for Violations of the International Covenant on Civil and Political Rights (ICCPR) (hereinafter Covenant) and/or Violations of the Eighth and Fourteenth Amendments.   He argued that the 1978 California Death Penalty scheme violates Articles 6 and 14 of the Covenant, in toto, because it is arbitrary.  Krebs challenged his death sentence arguing that the California scheme violates the Covenant and the Covenant also provides a criminal defendant with an individualized judicial remedy for violations.  

The Covenant specifically requires a remedy for Covenant violations before an independent tribunal. (Article 6, paragraph 3(a), Article 14, paragraph 1).  However, the United States Senate ratified the Covenant with “Reservations, Understandings, and Declarations,” that limit its application.  Krebs’ asserted that these reservations only prevent using the Covenant to support a private cause of action and do not prevent a criminal defendant from obtaining a judicial remedy for its violations.  According to The Human Rights Committee, created under Article 20, the covenant is “for the benefit of persons within [the] jurisdiction” of state parties.  Lastly, Krebs argued that Reservation 2 only applies to juvenile death penalty prohibition. 

Krebs was represented by attorneys, William R. McLennan, Patricia N. Ashbaugh, and James MacGuire.  Although Krebs was convicted and sentenced to death in July 2001, the arguments made on his behalf are still being used in pending death penalty cases.  For example, these arguments were recently raised on behalf of James Manuel Noriega who was arrested and charged for the murders of a pregnant woman and her two-year old daughter.  Mr. Noriega entered pleas of not-guilty to all charges and denied all alleged enhancements and special circumstances.  

On Mr. Noriega’s behalf it is argued that 1) Reservation 2 and Declaration 1 do not prevent the Covenant from providing rights and protection to the defendant and 2) the California Death Scheme results in the arbitrary taking of human life and, thus, violates the Covenant.  The California Death Penalty Scheme is arbitrary because there is such a wide range of death eligible defendants.  This makes the district attorneys’ request for the death penalty arbitrary because some defendants are sentenced to death while others convicted of the same offense are not.  In addition, the wide range of death eligible defendants violates the provision that under Article 6 of the ICCPR the “sentence of death may be imposed only for the most serious crimes…. “

For more information about the international arguments made on behalf of Krebs refer to ACLU International Civil Liberties Report, June 2001.  

Demore v. Hyong Joon Kim 

(U.S. Supreme Court No. 01-1491)

Human Rights Advocates, Human Rights Watch, and the Extradition and Human Rights Committee of the American Branch of the International Law Association filed an amicus curiae brief to the U.S. Supreme Court in support of Respondent Kim.  Mr. Kim is an alien who was detained under 8 U.S.C. Section 1226(c) by the Immigration and Naturalization Service without charge, and no opportunity to challenge the reasonableness of his detention or to make bail.  The Government could not support his detention based on legitimate immigration purposes.  He was not serving a criminal sentence nor charged with a crime.  There was no reason to believe that he posed a risk of flight or danger to the public.

Amici argue that this type of detention violates the prohibition against arbitrary detention enunciated  in the International Covenant on Civil and Political Rights, a treaty ratified by the United States.  Further, the prohibition against arbitrary detention is well-recognized in customary international law.  In either case the prohibition applies to aliens.  Amici urge the Court to interpret the federal statute so that it is consistent with international law as well as inform its analysis of the case by reference to international and foreign practice.

Amici are represented by Professor William Aceves, HRA Advisory Board Member Paul Hoffman, and Professor Joan Fitzpatrick.
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Ladies and gentlemen,

Thank you for the invitation to address the opening session of your workshop on human rights, sustainable development and environmental protection. It is a great pleasure to be with many of our civil society partners with whom I have worked on a number of human rights issues in the past. My thanks also to the organisers for their considerable efforts to arrange this important workshop.

The Triangle: Human Rights; Environment; Sustainable Development

The interdependence of human rights, environment protection and sustainable development has been described using the metaphor of a triangle. Although sustainable development is the overarching goal, it cannot be achieved without also respecting human rights and protecting the environment. Each side is linked to, and mutually supports the others. Without one, effective realisation of the other two is not possible. Together, these three goals take us towards what the Earth Charter refers to as 'a sustainable global society'. To talk of interdependence is not to deny the differences between each of these goals. Each is an end in itself rather than merely a means of supporting and furthering the others. Each has a different focus and places the emphasis on different values. As such, the image of the triangle suggests the intersection not the integration of these three goals.

Sustainable development and environment

The links between pursuit of the goals of sustainable development and environmental protection are the most widely understood and recognised. At Rio, ten years ago, the international community explicitly acknowledged these links and set down a blueprint to reinforce them. The task of the Summit here in Johannesburg has been to return to the commitments made at Rio and to look for new ways to strengthen the implementation of those commitments, especially those contained in Agenda 21.

The human rights aspects of sustainable development are many and varied. Poverty, health, indigenous peoples, food: many of these issues which are central to sustainable development are also central to the Universal Declaration of Human Rights. I have already spoken on human rights and sustainable development in my address to the plenary of the Summit. There is also an OHCHR background paper in circulation that explores this linkage. Today, I would like to focus on the other side of the triangle, that links human rights and the environment.

Human rights and environment

Unfortunately, this side of the triangle was largely missing in Rio. Ten years on it continues to be hidden from view. The essential role of human rights promotion and protection in securing environmental protection is still not fully recognised or accepted.

We might ask why this is the case. It should be difficult to deny the relevance of human rights. As far back as 1972, the United Nations Conference on the Human Environment declared that:

'[M] an's environment, the natural and the man-made, are essential to his well-being and to the enjoyment of basic human rights--even the right to life itself.'

There has been a steadily growing awareness of the human rights implications of policies and programmes that are aimed at environmental protection and sustainable development. That awareness is reflected in the references and language on human rights in the draft Plan of Action of the Summit, some of it agreed some remaining in brackets.

Since the Stockholm Conference in 1972, awareness of the impact of environmental factors on the promotion and protection of human rights has become progressively more clear. So, too, has the role of human rights abuses in environmental degradation. This awareness has led to a number of initiatives aimed at both protecting human rights through protecting the environment, and (vice-versa) protecting the environment through the promotion of human rights.

As many of you will know, an Expert Seminar convened by my Office and the United Nations Environment Programme in Geneva, took stock of these initiatives in January this year. The two agencies convened the seminar, in following up a resolution of the Commission on Human Rights, with the aim of reviewing and assessing progress achieved since Rio and Agenda 2I, in promoting and protecting human rights in relation to environmental questions. The seminar brought together 27 experts from all regions of the world tasked to review developments since Rio and to draw from those developments some preliminary assessments of the existing links between human rights and the environment. The Experts' Conclusions were then debated with representatives of member states, international organisations and civil society. A pamphlet on the experts' conclusions has published jointly by OHCHR and UNIP for this Summit.

Reading the Conclusions it is striking how, at every level; international, regional, national; there is now a greater appreciation of the nexus between human rights and environmental themes, especially when considered in the context of sustainable development.

Let me outline briefly the salient points.

International

At international level a number of important human rights treaties take into account the environmental dimensions of human rights. Examples are, the Convention on the Rights of the Child and the ILO Convention 169 concerning Indigenous and Tribal Peoples in Independent Countries. Similarly, a number of international organisations have addressed the connection between human rights and the environment in their organizational structures and activities, particularly in terms of access to information and public participation in decision-making. The UN treaty bodies have also increased their recognition of the impact of environmental factors on the application of their respective conventions.

Regional

At the regional level, a number of instruments have addressed the linkages, again with an emphasis on information and participation. I would single out the 1998 Aarhus Convention on Access to Information, Public Participation and Access to Justice in Environmental Matters as an example of how the human rights-environment relationship is a two way relationship. Procedural rights to information and participation help protect human rights and the environment at the same time. Mention should also be made of the experience of the European and Inter-American human rights systems which have interpreted environmental degradation in human rights terms.

National

It is at the national level, however, that some of the most striking developments have taken place. The right to a healthy environment has been recognized formally in over 90 national constitutions enacted since 1992. Often the right is made expressly justiciable. In other countries, especially in South Asia and Latin America, constitutional rights to life, health and family life have been interpreted as embracing environmental factors. These developments suggest that the role of the judiciary and lawyers in elaborating links between human rights and the environment has become a significant one. One conclusion of the Expert seminar underlined the need to sensitize and provide further training to judges, lawyers and public officials.

Assessment

Assessing these developments around the world lead the experts to draw a number of conclusions, which provide a valuable starting point for your workshop. They will be useful for the goal of the workshop which is to provide participants with the information and tools necessary to enable them to use human rights principles and protections in their work after Johannesburg. Their Conclusions are set out in the pamphlet but let me refer to two of them ...

Respect for human rights is broadly accepted as a pre-condition for sustainable development, that environmental protection constitutes a pre-condition for the effective enjoyment of human rights protection, and that human rights and the environment are interdependent and inter-related. These features are now broadly reflected in national and international practices and developments.

And a second:

The experts noted the broad recognition that poverty is at the center of a number of human rights violations and is at the same time a major obstacle to achieving sustainable development and environmental protection.

These and other Conclusions of the Experts are not speculative. They cannot be read as making untenable proposals for the future. Rather they are firmly based in the concrete developments of the past decade: developments in illustrating the link between human rights and environmental issues which cannot be denied. In the light of the Geneva Seminar, and the experiences of many of you in this room, it must seem incredible that the draft Political Declaration before the Summit dealing with environmental protection and sustainable development has, as yet, no reference to human rights. I hope that that will change as discussions proceed.

The Future: Linking Two Fields, Two Communities

Nevertheless, I would not wish to underestimate the challenges that face a coming together of the human rights and environmental approaches. They remain very distinct areas with distinct communities of practitioners. As I mentioned at the outset, it is not a question of a total integration of theses two fields. They remain focused on separate goals. What workshops such as this should strive to do is to show each community how it can benefit from interaction with the other. Environmentalists must come to realise that the language and framework of human rights provides another tool in their struggle to protect our environment. At the same time, human rights advocates need to look to the significant role that environmental degradation - in all its forms - has on the enjoyment of individual rights not alone for those living today but for future generations.

It is fair to say that many of the delays in bringing the human rights and environmental agendas together have arisen from misunderstandings between the two communities. Their goals, are not as conflicting as some would have us believe. The idea that the human rights community is only concerned with individual's standards of present day living, and that the environmental community is only concerned with protecting the environment is an oversimplification and ultimately false.

I speak for the human rights community. Human rights is not about arming individuals with claims that can be pursued without regard to other issues, for example environmental protection. A rights based approach seeks to balance the competing interests of individual's and of groups by using a framework which focuses on human dignity and well-being. It is through this balancing process that many of our fundamental rights are realised: freedom of speech, the right to food, the right to housing and others. In understanding that the environment plays a role in this balancing exercise when relevant, we will see that environmental degradation should never be justified as necessary for human well-being. Similarly, the value attached to the environment by individuals and communities around the globe is something to which a human rights approach is sensitive. The value of environmental protection was not as well appreciated when the Universal Declaration on Human Rights was adopted as it is now, but the dynamic nature of human rights ensures that new and evolving aspirations of peoples are taken into account.

Thus, human rights are not by nature environmentally unfriendly. The right to safe drinking water is not the right to waste drinking water. The right to housing does not support the destruction of forests essential in both ecological and human health terms. The goals of protecting the earth for future generations and of ensuring the dignity of those living at the present time are inextricably entwined.

Where To Go From Here?

We are, however, at an early stage of understanding and operationalising these links. As I said earlier, it is striking that this should be the case. It leaves us with a full agenda for the future; for the post-Johannesburg world, which is the focus of this workshop.

Even by saying this I am identifying the prime goal for the immediate future: to promote a deeper understanding of the links between human rights and environmental protection. It will involve a significant effort on the part of both human rights and environmental practitioners to come to grips with the values, methodologies and comparative advantages of each other. It will also involve a continued effort on the part of institutional actors - such as my Office and the United Nations Environment Programme;  to foster this understanding. The draft Plan of Action has paragraphs that call for further co-operation between UNEP and OHCHR. I call for the final adoption of those paragraphs.

When we turn to the issue of putting these links into practice, the Expert Seminar showed us that much has been achieved to date, especially at the national and regional levels. As I have said, you start toward the future from a solid base of achievements in the decade since Rio. The next goal is to share and replicate the experience at the national and regional level with other parts of the world.

In this respect I would highlight the issue of what are called "procedural" rights relating to the environment: rights to environmental information, participation in decisions relating to the environment affecting them, and the right to complain about environmental degradation. Effectively functioning procedural rights such as these are a crucial basis for future progress. This was

recognised in Principle 10 of the Rio Declaration on Environment and Development. In many countries and regions where the rights-environment link has been formally recognised, the first step has been the recognition of these procedural rights. I hope to see this trend continuing.

In concluding, I would like to leave you some simple messages to keep in mind during your workshop. The first is that the links between human rights the environment and sustainable development have already been established, and we have our simple image of the triangle to remind us of this. The second is that the challenge of the future in linking human rights and the protection of the environment lies as much in bringing these two communities together as in gaining formal recognition of the links. And lastly, this is not a zero sum game: increased protection of human rights does not mean less protection for the environment. The human dignity of an individual is intimately linked to their environment. This applies to the current generation and to the generations to come for whom we hold this world in trust.

Thank you.

Source: Web site of the Office of the United Nations High Commissioner for  Human Rights
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