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THE ARBITRARY DETENTION OF MIGRANTS

There has been a marked increase in migration in the era of globalization due to increasingly porous borders, easing of transportation barriers and tangible disparities in wealth between developed and developing countries.
  Migration is an exorable reality of the world today.  People fleeing conflict, famine, persecution or those simply seeking a better life pour into countries where they find themselves at the mercy of a foreign immigration system. With an estimated 200 million migrants worldwide, 20 to 30 million of whom are undocumented, there is a pressing need for Member States and the Human Rights Council to monitor and ameliorate the situation of migrants in detention and to examine the far-reaching consequences of detention policies generally.

This paper seeks to examine in greater depth detention issues as they apply to children, maximum limits on time spent in detention, the difficult problems inherent in mandatory detention policies and the intricacies of massive deportation policies.  

 The Working Group on Arbitrary Detention stated in their report for the 10th Session that detention shall be the “last resort and permissible for the shortest period of time, and that alternatives to detention shall be sought whenever possible, all of which particularly concern the deprivation of liberty applied to asylum-seekers, refugees and irregular migrants.”  These overarching principles should guide immigration policies in Member States in order to best protect the rights of all migrants.   

Protections Under International Law

Article 9(1) of the International Covenant on Civil and Political Rights (ICCPR) states that “everyone has the right to liberty and security of the person.  No one shall be subjected to arbitrary arrest or detention.”  The Human Rights Committee had further clarified that “the enjoyment of Covenant rights is not limited to citizens of State Parties but must also be available to all individuals, regardless of nationality or statelessness, such as asylum seekers, refugees, migrant workers and other persons who may find themselves in the territory or subject to the jurisdiction of the State Party.”
  The Human Rights Committee provided further context by declaring that “ ‘arbitrariness’ is not to be equated with ‘against the law,’ but must be interpreted more broadly to include elements of inappropriateness, injustice and lack of predictability.  This means that remand in custody pursuant to lawful arrest must not only be lawful but reasonable in all the circumstances.  Further, remand must be necessary in all the circumstances, for example, to prevent flight, interference with evidence or the recurrence of crime.

Detention Limits

Migrants in detention should be held for no more than the minimum amount of time necessary to resolve their immigration status.  In June 2008, the European Parliament passed a directive that lays down a maximum period of detention for immigrants of six months, which can be further extended by 12 months in certain cases.
   The length of time is problematic especially because it sets far greater maximum limits than those currently in place in many individual European countries. France, Cyprus, Italy, Spain, Portugal, Luxembourg, and Greece all have pre-removal detention periods of less than 6 months.
  Human Rights Advocates encourages these countries to retain the limits they currently use and to refrain from implementing the new standards under the directive.  All States should seek to expedite their immigration processes and utilize alternatives to detention in order not to detain migrants any longer than absolutely necessary.  
Immigration Raids and Detentions

In General Recommendation XXX specifically addressing discrimination against non-citizens, the Committee on the Elimination of Racial Discrimination (CERD) clarified that although some differential treatment based on citizenship is permissible, such treatment will constitute impermissible discrimination if it is not in pursuit of and proportionate to a legitimate aim.  The Committee went on to recommend that States ensure that non-citizens are not subject to collective expulsions and that States avoid expulsions that would result in disproportionate interference with the right to family life. 

Human Rights Advocates is concerned that recent U.S. immigration raids violate non-citizen’s human rights and are at odds with the U.S.’s obligations under CERD. Immigration and Customs Enforcement (ICE) is the U.S. federal immigration agency created in 2003.  Their strategic plan, “Operation Endgame,” calls for the removal of all deportable persons by the year 2012. This plan involves aggressive enforcement coupled with heavy reliance on detention, resulting in record numbers of deportations, 349,041 persons in 2008 alone. U.S. officials are conducting sweeping raids within immigrant communities, differentiating between citizens and non-citizens using skin color and use of Spanish language.
  Since 2006, ICE officers have arrested over 23,000 people under the government’s Operation Return to Sender program.
  Eighteen hundred arrests were in Northern and Central California.  Although the program’s stated purpose is to target “fugitive aliens,” 94% of those arrested between January 1 and March 31, 2007 by the San Francisco Fugitive Operations Team were not “criminal fugitives.”  Nor did a majority even have outstanding removal orders.
 

In one of the largest raids to date, ICE officers arrested 1,300 people in Southern California.
  Although the ICE alleges to have targeted specific individuals, officers questioned other individuals during the raid “suspected” of being in the country without authorization.
  In San Rafael, California, ICE officers stormed the apartment of Mr. Noe Reyes, a non-citizen of Latino descent.  Mr. Reyes lived in the apartment with his six-year-old U.S. citizen son Kebin Reyes.  Mr. Reyes explained to authorities that his son was a U.S. citizen and asked permission to call someone to look after him, but both were arrested and detained.
  The effect of such racial profiling and unlawful detention perpetuates racial stereotypes and encourages xenophobia and as such is in clear violation of the CERD.  

To keep up with the increased numbers of arrests, ICE has created a network of approximately 400 jails and detention facilities around the country where it now holds over 30,000 persons on any given day.
  The dramatic influx of migrants in detention and ICE’s inadequate measures effectuated in response, have resulted in a multitude of violations of the rights of migrant detainees. 

The creation of more detention centers exacerbates existing problems as opposed to addressing underlying concerns. Quality control becomes difficult to achieve considering the rapidly increasing number of facilities and ICE’s extremely limited ability to monitor each individual center effectively.   The complex system results in many detainees being “lost” in the system as they are shuffled across the country from one center to another, away from their families and support networks.
  Arrested and detained in Rhode Island one day, a detainee may be transferred to a detention facility located in Texas the following week far away from any familiar support structures.  This creates an unnecessary amount of hardship for the detained individual and their family.
Limited resources means that detainees in the U.S. are frequently “forgotten” in the complicated detention system and left to languish without knowing when they will be released or removed.  The uncertainty and lack of information creates a great deal of mental anguish for detainees.  The fact that they are not entitled to free legal counsel means that most do not have an advocate who can guide them through the bewildering system.  

Under the U.S.’s unofficial policy of “detention first,” there is no independent review for arriving aliens, including asylum seekers.  If an individual enters the country without documentation they are to be returned to their country of origin immediately.  The lack of independent review results in arbitrary detention. 
For Profit Detention Centers

Current U.S. immigration policy has resulted in a shortage of detention facilities with the capacity to adequately detain migrants. In a sinking economy, immigration detention is a rare growth industry. Congress has doubled annual spending on it in the last four years, to $2.4 billion approved in October 2008 as part of $5.9 billion allotted for immigration enforcement through September 2009. In order to deal with rising rates of detention, the government has increasingly contracted with private companies to create and manage detention centers as well as providing funding for local prisons and jails to expand their immigrant detention capacities. 
The company building a massive detention facility in Farmville, Virginia has contracted with ICE at the rate of almost $63 per detainee per day (significantly lower than the average $90 per day).  If the company “houses” the estimated 322,000 detainees each year, they could gross $20 million in federal tax dollars annually.  After salaries and expenses, the group could make millions in profit. 
 Turning over the operation of detention centers to companies whose purpose is to generate profits inevitably produces pressure for increases in detention.  Profit depends on bodies to fill the detention center, encouraging the commodification of individuals and the inevitable incentive to cut costs at the expense of the rights of detainees.  

Housing immigrants has become an extremely lucrative industry for cash strapped local jails.  As Congress allocates more money for immigrant detention, businesses and local jails profit.  A Plymouth County jail in Massachusetts houses 324 immigrants, up from 44 a decade ago, bringing in $15.6 million last year.  The Sheriff at the Plymouth jail stated that the "money is a tremendous boost for us, we aggressively try to market ourselves to get as many of those inmates into our doors as we can."

The detention of human beings should not be a profit generating enterprise.  The potential for abuse and the inherent danger of a per body payment plan cannot be ignored.  The purported goal of detention is to prevent immigrants from absconding during the pre-removal process.  The concept of detaining people for profit completely contradicts this premise.  If States were to adjust their policies by refocusing on the reasons for detaining immigrants in the first place, they would logically shift  away from the need to hire private companies.  

In the mean time, States are increasingly turning to private companies to administer detention centers and it is imperative that domestic legislation creates a mechanism to monitor these companies as well as hold them accountable in the event of violations of the rights of detainees.  Currently many private detention centers act with impunity at the expense of detained people who have little to no recourse regarding their precarious situation.   States should take action to prevent these abuses from continuing to occur.  
Access to Healthcare
Article 10(1) of the ICCPR states that “all persons deprived of their liberty shall be treated with humanity and with respect for the inherent dignity of the human person.”  Being treated with humanity and with respect for human dignity requires that a person in detention be provided with access to healthcare.  

In the U.S., ICE officials recently ordered an end to their contract with the Donald W. Wyatt Detention Facility in Central Falls, Rhode Island following the tragic death of Hiu Lui Ng.
  Hiu Lui Ng’s  extensive cancer and fractured spine had gone undiagnosed, despite his pleas for help, until shortly before he died in custody on 6 August, 2008.  Officials at the detention center insisted he was lying and faking his illness.  It wasn’t until the federal judge hearing his habeas corpus petition ordered the facility to provide him the care he clearly needed was he taken to a hospital for the MRI that revealed his cancer and fractured spine.  He died 5 days later.  

People living with HIV/AIDS have received substandard care while in detention facilities in the U.S.   There has been a systemic failure to ensure timely HIV prevention and treatment services, putting many at risk of infection, resistance to treatment, and even death.
 In a July 2007 case, Victoria Arellano, a 23-year-old transgender immigrant from Mexico, died of AIDS-related meningitis in a federal detention center in California. Detainees in her unit repeatedly alerted the guards to the fact that she was seriously ill and needed medical care, to which there was no response.

Human Rights Advocates commends the U.S. for including medical care and staff training in ICE’s most recent operations manual, an important step towards providing access to healthcare in a timely and consistent manner in all detention facilities.
   Human Rights Advocates hopes that the U.S. will continue to improve conditions for detainees by implementing the important changes outlined in the manual.     

Impact of Detention on Children

a. Detention of Children
Article 37(b) of the Convention on the Rights of the Child states that “no child shall be deprived of his or her liberty unlawfully or arbitrarily.  The arrest, detention or imprisonment of a child shall be in conformity with the law and shall be used only as a measure of last resort and for the shortest appropriate period of time.”

In Greece approximately 1,000 migrant children from conflict regions have entered the country in 2008 without parents or caregivers.
 Greek law does not prohibit or regulate the administrative detention of children who enter Greece without valid papers and the authorities have detained unaccompanied children for anything from a few hours to several days or months. The reasons for keeping children for longer or shorter periods appear to be arbitrary. Children may be subject to repeated detention for even minor violations of immigration law.  Additionally, in some centers children have been placed with the adult population, putting them at increased risk of abuse.  

Unaccompanied children are some of the most vulnerable migrants who cross borders and are in need of protections appropriate for their unique situation.  Unaccompanied children should be placed in available detention alternatives whenever possible, they should never be housed with the general adult population and they should receive access to free legal services during the immigration process.  

In the U.S., ICE has increasingly detained entire families in special residential centers.  The consequences for children are severe.  At the T. Don Hutto Residential Facility in Texas children received only one hour of education per day, families were housed in prison cells, and children were threatened with separation from their parents.
 Due to the potential long term mental and physical consequences, detention of children should be a measure of last resort.  Barring the release of families, children should be held with their parents at all times, they should not be housed in secure facilities, they should be given full access to education and should be treated as children with access to out door recreational areas and plenty of play time.  
b. Impact of Parent’s Detention on Children
Article 17 of the Migrant Workers Convention states that “whenever a migrant worker is deprived of his or her liberty, the competent authorities of the State concerned shall pay attention to the problems that may be posed for members of his or her family, in particular for spouses and minor children.”

There are nearly 5 million children in the U.S. with at least one parent who is undocumented. For every two adults arrested in workplace raids, one child is left without proper care or psychological support, often in the care of relatives who are fearful of contacting the authorities to determine the whereabouts of their parents. In a series of three raids, 900 adults were arrested affecting 500 children, most of whom were U.S. citizens ten years or younger.  Many parents were held in detention for days or weeks after the raids, despite alerting ICE to the fact that they had a minor child who needed their care.
  

When a parent or caregiver of a minor child is detained, it is imperative that the State provides alternatives to their detention and insures that the child is not left unattended.  

Mandatory Detention

In its 2009 report, the Working Group on Arbitrary Detention recommends that States use detention of immigrants in an irregular situation only as a last resort.
Undocumented migrants placed in administrative detention are not criminals or suspects.  Therefore, detention should be the exception, not the rule. 

HRA commends Australia for its decision to end its policy of automatic detention for asylum seekers who arrive in the country without visas.
  While this is an important step for Australia, it appears that the government remains committed to their policy of mandatory detention outside the one exception. 
The U.S. employs a policy of mandatory detention for individuals during the removal period and “under no circumstance” shall they release a person who has been found inadmissible or removable under criminal or terrorism grounds.
   Additionally, a person detained under the mandatory detention provision may not contest detention during the 90-day period even if his removal is not reasonably foreseeable.
  In the Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA), Congress included a provision that “[p]rovided for mandatory detention of persons who are removable due to certain criminal convictions or activity.”
  Congress has mandated that persons deemed inadmissible at the border under INA §212()(6)(C) shall be processed for expedited removal.
  An exception exists if the person is seeking asylum and can establish to an asylum officer that he has a credible fear of persecution he will not be subject to expedited removal.
  However, asylum seekers are frequently left languishing in detention facilities while this determination is made.  

Mandatory detention policies are problematic because they remove any individualized determination and ultimately result in much higher detention rates.  Therefore, it is imperative that a transparent independent review process exists for determining an individual’s detention status and mandatory detention policies are avoided.  
Alternatives to Detention

 Based on the language in the ICCPR, the true alternative to detention for non-criminal detainees should simply be liberty.  However, States have the right to enact legislation in regards to immigration and therefore it is helpful to note the possible alternatives that could be incorporated into domestic law.  

Governments invoke detention policies for non-criminal detainees in order to prevent individuals from ignoring deportation orders or absconding while immigration proceedings are pending.  There is also a perceived usefulness of using detention as a deterrent.  However, alternatives exist that will satisfy the needs of authorities and not deprive these individuals of their right to liberty.  These alternatives include bail, appearance bonds, sureties, reporting requirements, open centers, electronic monitoring devices, or monitored supervision programs.  

Bail applies to a financial deposit placed with the authorities in order to guarantee the individual’s future attendance during the processing of his or her case.
  Bonds are written agreements guaranteeing the faithful performance of acts and duties connected to the legal process.  A surety applies where a person vouches for the appearance of an individual who would otherwise be detained and agrees to pay some or all of the agreed amount if the individual absconds.  Reporting requirements entail periodic reporting to the proper immigration authorities.  This option is especially applicable in cases where the individual has resided in the country for an extended period of time and lives in a settled community i.e. does not pose a “flight risk”.  Open centers and their derivatives allow detainees some freedom while in the midst of immigration proceedings, not completely depriving them of their freedom.  Electronic monitoring devices are potentially problematic but still preferable to detention.  

The wide variety of alternatives provide States the opportunity to investigate what alternatives best suit their needs in regards to migration.  Human Rights Advocates urges Member States to expand their current use of detention alternatives and where appropriate increasingly incorporate alternatives to detention into their immigration policies.  

Conclusion

Depriving an individual of their liberty for a non-criminal transgression is a weighty action.  International law respects the sovereign right of States to create an immigration system according to their needs.  However, international law also protects the rights of detained individuals regardless of their immigration status in a given country.  
Recommendations

In order to promote and protect the human rights of migrants in detention worldwide, Human Rights Advocates urges the Human Rights Council to address:

· Whether the use of detention of non-criminal immigrants is acceptable under international standards 

· The appropriate maximum length of detention 

· Alternatives to migrant detention

· Guiding principles for Member States in relation to privately owned detention centers

 Human Rights Advocates recommends that Member States:

· Ratify the Convention on the Protection of the Rights of All Migrant Workers and Their Families

· Abolish policies of mandatory detention 

· Adopt transparent, independent review mechanisms of an individual’s detention status
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