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I. Voting Rights

HRA supports the view that “voting rights remain not only the paradigmatic expression of first-class citizenship and social standing, but also the crucial currency of democratic politics and the precondition for instrumental public action on other problems.”
  Nevertheless, abuses relating to voting rights are pervasive even in the some of the world’s most developed democratic systems, and “the mechanisms of disenfranchisement have grown more complex and insidious.”  For example, [r]acial minorities [in the United States] are no longer disenfranchised by white primaries, poll taxes and literacy tests, but rather by a series of background structural exclusions and dilutions, as well as the resilient dirty tricks and sleight-of-hand that reappear at election time.”
   

The Universal Declaration of Human Rights
 provides for public participation in government and voting rights.  Article 21 of the UDHR states: 

(1) Everyone has the right to take part in the government of his country, directly or through freely chosen representatives.  (2) Everyone has the right of equal access to public service in his country.  (3) The will of the people shall be the basis of the authority of government; this will shall be expressed in periodic and genuine elections which shall be by universal and equal suffrage and shall be held by secret vote or by equivalent free voting procedures.

The International Covenant on Civil and Political Rights
 codifies the principles of public participation and voting first pronounced in the UDHR.  Article 25 of the ICCPR states, in pertinent part, that every citizen shall have the right “[t]o take part in the conduct of public affairs, directly or through freely chosen representatives; [t]o vote and to be elected at genuine periodic elections which shall be by universal and equal suffrage and shall be held by secret ballot, guaranteeing the free expression of the will of the electors; [t]o have access, on general terms of equality, to public service in his country.”   

The UDHR and the ICCPR protect a number of basic rights, the enjoyment of which is crucial to a meaningful electoral process.  The right to participate in free and fair elections implicates the right to freedom of expression, the right to freedom of opinion, the right to peaceful assembly, and the right to freedom of association.  Other rights relevant to the electoral process include the rights to freedom of movement, to organize trade unions, to participate in one’s government, to be free from discrimination on political grounds, and – in particularly difficult circumstances – the right to be free from arbitrary killing.  Recent examples show that voting rights continue to be derogated by both operation of law and fraudulent means, and it is critical that the Commission on Human Rights take some action to enforce this very basic right.

A. Derogation of Voting Rights by Operation of Law 


The domestic laws of various countries permit the derogation of voting rights in a manner that is inconsistent with the country’s international treaty obligations.  The following examples demonstrate how national electoral laws or the administration thereof operate to abridge this fundamental human right and violate international law.

1. Derogation of Voting Rights of Criminal Offenders in the United States and Its Disproportionate Impact on Racial Minorities
Article 25 of the ICCPR establishes that “every citizen” shall have the right to participate in public affairs, to vote and hold office, and to have access to public service.
  Moreover, Paragraph 14 of the Human Rights Committee’s General Comment 25
 states that “[t]he grounds for … deprivation [of the right to vote] should be objective and reasonable.  If conviction for an offence is a basis for suspending the right to vote, the period of such suspension should be proportionate to the offence and the sentence.”  In some countries, even citizens are denied the right to vote.  In the United States, all mentally competent adults have the right to vote with the exception of convicted criminal offenders.  An estimated 3.9 million U.S. citizens are denied the right to vote, including over one million who have fully completed their sentences.
  Seven states of the United States – Alabama, Florida, Iowa, Kentucky, Mississippi, Nebraska, and Virginia – deny the right to vote to all criminal offenders after completion of their sentences.
  Over 30 states prohibit felony offenders from voting while they are on parole or probation.
  Many states have established complex and difficult procedures for former prisoners to restore their voting rights, accordingly, very few former offenders in the United States have regained their voting rights.

Article 5 of the International Convention on the Elimination of All Forms of Racial Discrimination
 requires States “to guarantee the right of everyone, without distinction as to race, colour, or national or ethnic origin, …  [p]olitical rights, in particular the right to participate in elections – to vote and to stand for election – on the basis of universal and equal suffrage.”  Additionally, the General Comment elucidates in paragraph 3 that article 25 of the ICCPR protects the rights of “every citizen,” and that “no distinctions are permitted between citizens in the enjoyment of these rights on the grounds of race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.” The impact of disenfranchisement laws in the United States create a distinction that is racially disproportionate.  African Americans constitute almost one-third (1.4 million) of those disenfranchised based on a previous criminal conviction,
 yet the group accounts for only 7.8 percent of the U.S. population.
  In addition, status as a former criminal offender could be classified as an “other status” as to which a distinction in voting rights is impermissible.

2. Derogation of Women’s Voting Rights in Saudi Arabia

Since February 2005, Saudi Arabia has been conducting its first nationwide municipal elections.  Although the elections are a positive human rights development, they are a setback for the nation’s women, who are not permitted to participate.  Article 7 of the Convention on the Elimination of All Forms of Discrimination against Women
 states, in part, that “States Parties shall take all appropriate measures to eliminate discrimination against women in the political and public life of the country and, in particular, shall ensure to women, on equal terms with men, the right … [t]o vote in all elections.”  The prohibition against women’s suffrage is not only contrary to Article 7 of CEDAW, which Saudi Arabia ratified in October 2000 without reservation as to Article 7, but also the country’s electoral law.  In indicating those eligible to vote, Saudi electoral law uses the word “citizen,” which, in Arabic, refers to both men and women and does not explicitly ban women from taking part.
  
The Interior Ministry does not “think that women’s participation is possible” in the municipal elections because there are not enough women electoral staff to run women-only voter registration centers, but the Election Committee “expect[s] women to participate in elections in future stages, after conducting studies to assess whether it is useful or not.”
  The right to universal suffrage is not only “useful,” but is also a fundamental right mandated by CEDAW and must not be delayed.
3. Derogation of Voting Rights by the Use of Electronic Voting

Developments in electronic voting technology reveal new potential for the elimination of discrimination in the electoral process.  For example, some persons with physical disabilities or limited language proficiency have historically been unable to cast a secret ballot, but electronic voting may give them easier access to the ballot.  However, although an electronic voting system may work to correct historical injustices as such, it poses new challenges to the principle of free, fair, transparent, and accountable elections.  Such a system may be subject to tampering, particularly where there is no paper record of citizens’ votes to authenticate computer records.  Where an electronic malfunction occurs or fraud is alleged, the absence of a paper record verified by the voter may make it impossible to discern whether votes are recorded accurately, and to conduct a meaningful recount.
  The use of a voter-verified paper ballot permits a voter to inspect individual permanent records of his or her ballot before he or she casts a vote.  Where electronic voting technology is in use, the system must be open to public scrutiny and that random, surprise recounts must be conducted on a regular basis to audit election equipment.
 

B. Derogation of Voting Rights by Fraud

Concerns over the derogation of voting rights of minority groups by fraudulent means persist in even the most developed of electoral systems.  


1. Derogation of Voting Rights by Intimidation of Racial Minorities in the United States

Article 5 of CERD requires States to guarantee the right to vote without distinction as to race or color.  In the U.S. state of Ohio, partisan operatives may challenge voters on their citizenship, age or residency.
  There is concern that during the United States election of 2004, the presence of partisan challengers led to massive delays and caused voters to leave polls without ever casting their ballots.  It is alleged that, under the guise of preventing electoral fraud, Republican Party challengers targeted polling stations in overwhelmingly African American communities, tactics that infringed on the right to vote without the threat of suppression, intimidation or chaos.  By allowing such fraudulent and discriminatory activity to take place, the United States is violating CERD’s Article 5 requirement that a state guarantee a racially non-discriminatory application of the right to vote.  Moreover, the presence of partisan challengers inexperienced in the electoral process questioning voters about their eligibility impedes voting and does not provide a disqualified voter a chance to appeal in time to cast a ballot.  In addition, non-partisan poll workers, not partisan challengers, are the most appropriate group to determine if voters are eligible. 


2. Derogation of Voting Rights by General Voter Intimidation in the Ukraine

The most notable and recent instance of widespread election fraud took place in the initial round of presidential elections in November 2004 in the Ukraine.  There were detailed accounts of physical violence and intimidation against voters at multiple polling stations.  Reports indicated that the most common type of fraud in the election was “carousel” voting, in which busloads of supports of one candidate, Viktor Yanukovich, simply drove from one polling station to another casting multiple false absentee ballots.
  At some polling stations ballot papers were destroyed by acid poured into a ballot box.
  Election observers from the Organization for Security and Co-operation in Europe (OSCE) reported that voters were given pens filled with ink that disappeared, leaving ballots unmarked and invalid.  Such brazen acts of fraud require that the international community establish meaningful parameters of election-related norms, commitments, principles, and good practices.


3. Derogation of Voting Rights by Inadequate Electoral Procedural Safeguards in Romania
Concerns of electoral fraud during the November 2004 parliamentary elections in Romania persist.  The OSCE, which had 18 international observers from 13 European states present in Romania at the time of the elections, raised a number of procedural concerns regarding voting irregularities after the suspension of the use of voter cards.  As the elections neared, the Romanian government introduced a computerized electoral roll system for voters, thus suspending an expansive European Union plan to introduce “foolproof” voting cards before the elections. The result was that voters were allowed to vote at any polling station across the country with the new laminated plastic identity cards introduced in the past five years by affixing a stamp on the card, which can be easily removed. This gave voters the ability to vote in any polling station around the country, creating large-scale election fraud.  This reiterates the need for the establishment of meaningful parameters regarding the electoral process.

II. Arbitrary Detention
In enforcing emergency anti-terror laws and national immigration laws, many nations have failed to keep in place effective safeguards against arbitrary deprivation of liberty, in particular effective judicial control over detention orders.  Articles 9, 10, 11 and 14 to 22 of the ICCPR codify the principles of non-arbitrary deprivation of liberty and fair judicial control over detention orders first pronounced in articles 3, 9, 10 and 29 of the UDHR. 

A. Arbitrary Deprivation of Liberty in the Enforcement of Anti-Terror Laws

The global “War on Terror,” ignited by the September 11, 2001, attacks on the United States, has generated an influx of discordant anti-terrorism legislation worldwide.  Some of the newly amended or enacted legislation ignores civil liberties such as the freedom of speech and assembly.  In addition to the United States, China, Egypt, Nepal, Russia, and Uzbekistan have enacted stringent anti-terror legislation, allowing states to arbitrarily detain individuals and jeopardize fundamental due process rights recognized by the ICCPR and customary international law.

1. United States

Prosecution of the “War on Terror” in Afghanistan and elsewhere has resulted in the detention by the United States of citizens of at least 43 other countries at the U.S. Naval Base at Guantánamo Bay, Cuba, on the mainland United States and elsewhere. In response to the U.S. Supreme Court’s ruling in Rasul v. Bush
 and Hamdi v. Rumsfeld,
 which affirmed detainees’ rights to challenge their indefinite detentions in U.S. courts, the U.S. Department of Defense issued an Order on July 7, 2004, creating a military tribunal called the Combatant Status Review Tribunal (hereinafter “CSRT”) to review the status of each detainee at Guantánamo as an “enemy combatant.”  On July 30, 2004, it began conducting “Combatant Status Review” hearings pursuant to the Order.  But the new hearings fail to satisfy the Supreme Court’s rulings, and are otherwise inadequate to meet basic requirements of international law. 

The defects in the CSRT procedures include the vague and overbroad definition of “enemy combatant,” the failure to provide the detainees with access to material evidence upon which the tribunal affirmed their “enemy combatant” status, the failure to permit the assistance of counsel to compensate for the government’s refusal to disclose classified information directly to the detainees, and the inadequate manner in which they handle accusations of torture.

a. Ambiguous Legal Status of Detainees Violates Humanitarian Law

The United States is failing to adhere to its obligations under humanitarian law, which governs the treatment of individuals during and after an armed conflict.  The primary instruments of humanitarian law are the four Geneva Conventions, which establish the basic rights and treatment of individuals involved in the conflict.  These Conventions each govern an internationally recognized legal classification such as wounded and sick soldiers (First Geneva Convention), sailors (Second Geneva Convention), prisoners of war (Third Geneva Convention), and civilians (Fourth Geneva Convention).  The United States refers to the U.S. and Guantánamo detainees as “enemy” or “unlawful” combatants, as opposed to a recognized legal status under the Geneva Conventions such as “prisoner of war” (POW).  This unclear legal status leaves the detainees in a vortex of indiscernible remedies or judicial review.

Article 4 of the Third Geneva Convention Relative to the Treatment of Prisoners of War,
 ratified by the United States in 1949, assures that any individuals:

(a) … being commanded by a person responsible for his subordinates; (b) … having a fixed distinctive sign recognizable at a distance; (c) … carrying arms openly; (d) … conducting their operations in accordance with the laws and customs of war” shall be afforded “prisoner of war” status. 

Nothing in the Third Geneva Convention authorizes a State Party to rule by fiat that an entire group of fighters covered by the Third Geneva Convention falls outside of the Article 4 definitions of “prisoners of war.”  Therefore, this treatment also appears to be a violation of Article 5 of the Third Geneva Convention which states that even in cases of doubt, captives are entitled to be treated as prisoners of war “until such time as their status has been determined by a competent tribunal.”  

With relation to domestic law, the definition of “enemy combatant” contained in the Order creating the CSRT is significantly broader than the definition considered in the Hamdi decision. According to the definition currently applied by the government, an “enemy combatant” “shall mean an individual who was part of or supporting Taliban or al Qaeda forces, or associated forces that are engaged in hostilities against the United States or its coalition partners. This includes any person who has committed a belligerent act or has directly supported hostilities in aid of enemy armed forces.”
  Use of the word “includes” indicates that the U.S. Government permits the indefinite detention of individuals who never committed a belligerent act or who never directly supported hostilities against the United States or its allies. CSRT proceedings violate longstanding principles of due process by permitting the detention of individuals based solely on their membership in anti-American organizations rather than on actual activities supporting the use of violence or harm against the United States.

b. Due Process Defects Violate Humanitarian Law

The United States has adopted Article 75 of the Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field
 into its standard military practices.  This article assures basic standards of human treatment and due process that is required for all “persons in the power of a party to the conflict and who do not benefit from a more favorable status under the Conventions.”  In addition, a prisoner charged with a crime has the “right to be informed without delay of the particulars of the offense alleged against him.”  This right trumps the provisions of the July 7 Order.

Under the terms of the Order and a July 29, 2004, Memorandum issued by Secretary of the Navy implementing the Order, detainees for the first time have the right to hear the factual bases for their detention, at least to the extent that those facts do not involve information deemed classified by the administration. Detainees also have the right to testify why they contend they should not be considered “enemy combatants” and may present additional evidence they believe might exculpate them, at least to the extent the tribunal finds such evidence relevant and “reasonably available.” The detainees do not have a right to counsel in the proceedings, although each is assigned a military officer who serves as a “Personal Representative” to assist the detainee in understanding the process and presenting his case. Formal rules of evidence do not apply, and there is a presumption in favor of the government’s conclusion that a detainee is in fact an “enemy combatant.” Although the tribunal is free to consider classified evidence supporting a contention that an individual is an “enemy combatant,” that individual is not entitled to have access to or know the details of that classified evidence.

An individual detained by the government on the ground that he is an “enemy combatant” must receive notice of the factual basis for his classification, and a fair opportunity to rebut the Government’s factual assertions before a neutral decisionmaker. Noting the potential burden these requirements might cause the government at a time of ongoing military conflict, the plurality in Hamdi has held that it would not violate due process for the decisionmaker to consider hearsay as the most reliable available evidence.
  In addition, the plurality has declared it permissible to adopt a presumption in favor of “enemy combatant” status, so long as that presumption remained a rebuttable one and fair opportunity for rebuttal were provided.
  For that presumption to apply and for the onus to shift to the detainee, however, the plurality has clarified that the government first would have to put forth credible evidence that the detainee meets the enemy-combatant criteria.

c. Inadequate Mechanisms to Handle Accusations of Torture Violates Humanitarian Law
Article 1(1) of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment defines “torture” as “any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession.”  At a minimum, due process requires a thorough inquiry into the accuracy and reliability of statements alleged to have been obtained through torture.

There is growing evidence that detainees at Guantánamo have suffered torture and cruel, inhuman or degrading treatment.
 Accounts by U.S. Federal Bureau of Investigation (FBI) agents who witnessed detainee abuse – including chained detainees forced to sit in their own excrement – have recently emerged, adding to the statements of former detainees describing the use of painful stress positions, prolonged solitary confinement, use of military dogs to threaten detainees, threats of torture and death, and prolonged exposure to extremes of heat, cold and noise. Videotapes of riot squads subduing suspects reportedly show the guards punching some detainees, tying one to a gurney for questioning and forcing a dozen to strip from the waist down.  The International Committee of the Red Cross reportedly told the U.S. government in a confidential report that some abuses of detainees were “tantamount to torture.”
  

As a result of policies designed to “soften up” detainees for interrogation, United States officials have tortured and mistreated detainees in Iraq at Abu Ghraib prison and other locations.  In Afghanistan, six detainees are now known to have died in U.S. custody—including four known cases of murder or manslaughter—and former detainees have made scores of other claims of torture and other mistreatment.  There is no indication, however, that senior military or civilian officials who designed the policies leading to these abuses will be brought to justice.

At least eleven al Qaeda suspects, and most likely many more, have “disappeared” in U.S. custody.  The Central Intelligence Agency (CIA) is holding the detainees in undisclosed locations, with no notification to their families, no access to the International Committee of the Red Cross or oversight of any sort of their treatment, and in some cases, no acknowledgement that they are even being held.  One detainee, Khalid Shaikh Muhammed, was reportedly subjected to “water boarding” in which a person is strapped down, forcibly pushed under water, and made to believe he might drown. It was also reported that U.S. officials initially withheld painkillers from Abu Zubayda, who was shot during his capture, as an interrogation device.

In a process called “extraordinary rendition,” the CIA has regularly transferred detainees without legal proceedings to countries in the Middle East, including Egypt and Syria, known to practice torture routinely.  In one case, Maher Arar, a Syrian-born Canadian citizen in transit in New York, was detained by U.S. authorities and sent to Syria. He was released without charge from Syrian custody ten months later and has described repeated torture, often with cables and electrical cords. In another case, a U.S. government-leased airplane transported two Egyptian suspects who were blindfolded, hooded, drugged, and diapered by hooded operatives, from Sweden to Egypt. According to the two men, they were held incommunicado in Egypt for five weeks and were tortured, including by electric shock. In a third case, Mamdouh Habib, an Egyptian-born Australian in U.S. custody, was transported from Pakistan to Afghanistan to Egypt to Guantánamo. Now back home in Australia, Habib alleges that he was tortured during his six months in Egypt with beatings and electric shocks, and hung from the walls by hooks.

The United States has thus far refused to grant the Commission’s Special Procedures access to terrorism detainees despite several requests and repeated joint statements of concern regarding human rights protections in the U.S. campaign against terrorism. Since 2002, the Working Group on Arbitrary Detention has sought to visit Guantánamo. In June 2004, the Working Group reiterated its request made to the United States, as well as to Iraq and Afghanistan, to visit those persons detained on grounds of terrorism, including at Guantánamo, jointly with the Special Rapporteur on Torture, the Special Rapporteur on the Independence of Judges and Lawyers, and the Special Rapporteur on the Right to Health. While the United States has indicated an interest in establishing a dialogue with the experts, it has not accepted such a visit. 
  
 
On February 4, several Special Procedures jointly expressed deep concern about conditions of detention at Guantánamo that amounts to inhuman and degrading treatment and which places detainees at serious risk of “irreversible psychiatric symptoms.”  In addition, the United States has failed to provide owed reports to both the Human Rights Committee and the Committee against Torture.

2. China

China has used the global “War on Terror” to re-categorize separatist acts in the Xinjiang-Uighur Autonomous Region as acts of terror.  The ethnic Uighar community has long fought for religious, cultural and political independence, but their calls for independence are now labeled as terrorism in an attempt to gain international support to oppress the Xinjiang-Uighur people.  Reported violations include prolonged arbitrary and incommunicado detention, severe torture of political suspects, unfair political trials, and numerous arbitrary and summary executions of political prisoners.

3. Egypt


Egypt’s Emergency Law, Law No. 162 of 1958, which the government has renewed every three years without interruption since October 1981, permits arbitrary arrest and renewable fifteen-day periods of detention without trial. Article 3 of the law grants the Ministry of Interior the authority to order the detention of any person without charge on exceedingly broad grounds such as suspicion of endangering public order or security. The Ministry of Interior, based on Law 162/1958, issued a series of orders in October 1981 that provide for the detention and imprisonment of persons who in any way abet “anyone against whom there is credible evidence or is under suspicion of any activity that compromises the public security or public order or threatens national unity or social stability….”  Law 97/1992, known as the Law to Combat Terrorism, provides for detention without referral to the Public Prosecution Office under certain circumstances.  Thousands of people reportedly detained following terrorist attacks in northern Sinai on October 7, 2004, join an estimated fourteen to fifteen thousand other persons currently being held without trial, some for as long as two decades.

In many cases, detainees have never received any written or verbal justification for their detention; nor were their arrests pursuant to a warrant. Even if some statement of charges was made when detainees were transferred from the State Security Intelligence (SSI) office in al-’Arish or Rafah to a recognized prison in Cairo or elsewhere, the days spent in the SSI headquarters, often in unhygienic conditions of overcrowding, represented violations of Egyptian law and Egypt’s obligations under international human rights law.
 

Torture of political detainees is also common in Egypt, in SSI branches, police stations and occasionally prisons. The most common methods of torture reported are: electric shocks, beatings, suspension by the wrists or ankles, burning with cigarettes, and various forms of psychological torture, including death threats and threats of rape or sexual abuse of the detainee or their female relatives.

4. Nepal

Reports of human rights abuses by Nepali Government security forces have been accounted in the context of the nine-year-old armed insurgency by the Communist Party of Nepal (CPN) (Maoist) and have escalated following the breakdown of a seven month old ceasefire in August 2003 and the taking of executive power by King Gyanendra in February 2005.  Many people have been arrested under the 2002 Terrorist and Disruptive Activities (Control and Punishment) Act, which gave the security forces the power to arrest without warrant and detain suspects in police custody for up to 90 days. Scores of people are reported to have been held for weeks or even months in illegal army custody without access to their families, lawyers or medical treatment.  In both 2002 and 2003, Nepal recorded the highest number of “disappearances” of any country in the world.
 

5. Russia

The Russian government frames the armed conflict in Chechnya, now in its sixth year, exclusively in the context of fighting terrorism. Its forces in Chechnya have committed acts of enforced disappearances, torture and extrajudicial executions on a large scale. The scale of “disappearances” was revealed on December 10, 2004, when Russia’s human rights ombudsman announced that 1,700 people had been “abducted” in Chechnya—many of them at the hands of Russian and pro-Russian Chechen forces. Most of these people remain missing to this day; in some cases, their corpses were found in unmarked graves. The Russian government has refused to establish a meaningful accountability process for such abuses. As a result, the vast majority of perpetrators of these acts remain unpunished.  Five years of unchecked abuses have also had disastrous consequences for the level of trust in Russian state institutions among ordinary Chechens. Alienating the very community whose cooperation is essential for effective counter terror measures seems destined to undermine these measures.
  
6. Uzbekistan

Although Uzbekistan has recently suffered a series of attacks against civilians in Tashkent and Bukhara, the Government has used the threat of terrorism to justify gross human rights abuses that violate the country’s obligations under the ICCPR and Convention against Torture.  

First, the Government criminalizes “fundamentalist” religious thought, affiliations, beliefs and practices without even legally defining the term.  In taking this approach, the government fails to distinguish between those who advocate or engage in violence and those who peacefully express their religious beliefs. An accumulated total of about 7,000 people are believed to have been imprisoned since the government’s campaign against independent Islam began in the mid-1990s. Those persecuted in this way for their religious beliefs are also systematically subjected to torture and ill-treatment in custody as well as to violations of fair trial protections.  Implicating whole categories of religious believers as connected to “terrorism” produces the sort of discrimination and denial of protection that is inimical to a society that respects human rights. It also alienates whole sectors of the population from the effort to combat terrorist activities, as they see their beliefs stigmatized and used as a rationale for persecution.
  

Second, the Uzbek government does not respect basic due process and fair trial protections in its trials of terror suspects. Many defendants alleged that police had held them incommunicado and used torture, threats, and other pressure to coerce confessions during the investigation. Yet the authorities did not conduct meaningful investigations into these allegations, many of which appear to be substantiated. Unfair trials of terror suspects in Uzbekistan that result from gross abuses produce unreliable convictions and false confessions, undermine the rule of law, and frustrate effective counter-terrorism efforts.
  

B. Arbitrary Deprivation of Liberty in the Enforcement of National Immigration Laws

Approximately 175 million migrant workers worldwide are being arbitrarily detained in increasing numbers while crossing borders, because of tighter border control policies of host countries intended to deter the flow of illegal immigrants and in relation to anti-terror legislation.
  In fact, several countries have stated that they use indefinite detention as a means of deterring immigration.  In addition to causing injustice, detention is ineffective in decreasing illegal immigration and has enormous financial costs.  For example, Australia spends more than $120 million annually on mandatory detention of migrants – the majority of which do not need to be detained.
  
III. Recommendations

A. Voting Rights 


HRA calls on the Commission on Human Rights (Commission) to authorize a study on meaningful parameters of election-related norms, commitments, principles, and good practices.
HRA calls on all nations to strictly comply with all relevant international instruments, in particular the provisions of the UDHR, ICCPR, CERD and CEDAW that protect basic human rights involving the electoral process.

B. Arbitrary Detention
HRA calls on all nations combating terrorism to strictly comply with all relevant international instruments, in particular the that prohibit the derogation of rights, the right to counsel, other safeguards against arbitrary detention, the right to be brought promptly before a judge or other officer authorized by law to exercise judicial power and to a speedy trial, and the freedom from discrimination based on national origin mandated.


Nations should also study the ways in which their border control policies cause the arbitrary detentions of migrants.
HRA calls on the Working Group on Arbitrary Detention to study and make recommendations on strategies for border reform that will prevent arbitrary detention of migrants.
� Jamin Raskin, “From Slave Republic to Constitutional Democracy: The Continuing Struggle for the Right to Vote,” Poverty and Race, Poverty & Race Research Action Council, Vol. 13. No. 6, November/December 2004.


� Id.


� G. A. Res. 217A (III), U. N. Doc. A/810 (1948) [hereinafter UDHR].


� Dec. 16, 1966, 999 U.N.T.S. 171 [hereinafter ICCPR].


� David Weissbrodt and Connie de la Vega, Introduction to International Human Rights Law: A


Beginner’s Guide [forthcoming 2005].


� U.N. Doc. CCPR/C/21/Rev.1/Add.7 (1996) [hereinafter General Comment].


� See supra note 5.


� Id.


� Id.


� Id.


� Dec. 21, 1965, 660 U.N.T.S. 195 [hereinafter CERD].


� See supra note 5.


� http://www.census.gov/popest/states/asrh/tables/SC-EST2003-04.pdf


� Dec. 18, 1979, 1249 U.N.T.S. 13 [hereinafter CEDAW].


� Saudi Arabia: Women’s Exclusion from Elections Undermines Progress, Amnesty International, Nov. 17, 2004, available at http://news.amnesty.org/index/ENGMDE230152004.


� Id.


� http://www.verifiedvoting.org


� Id.


� Two Big Legal Wins For Ohio GOP, CBS News, Nov. 2, 2004, available at http://www.cbsnews.com/stories/2004/11/02/politics/main652779.shtml


� Tom Parfitt and Colin Freeman, Revealed: The Full Story of the Ukrainian Election Fraud, The Telegraph (U.K.), Nov. 28, 2004, available at http://www.telegraph.co.uk/news/main.jhtml?xml=/news/2004/11/28/wukra28.xml.


� Id.


� 124 S. Ct. 2686.


� 124 S. Ct. 2633.


� Aug. 12, 1949, 6 U.S.T. 3316 [hereinafter Third Geneva Convention].


� See In re Guantánamo Detainee Cases, 2005 U.S. Dist. LEXIS 1236.


� 75 U.N.T.S. 31 [hereinafter the First Geneva Convention].


� Hamdi at 2649.


� Id.


� United States of America: Human Rights Concerns for the 61st Session of the U.N. Commission on Human Rights, Human Rights Watch, available at http://www.hrw.org/english/docs/2005/03/10/usint10307.htm.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Amnesty International Concerns regarding Uighurs in the Xinjiang Uighur Autonomous Region (XUAR), China, Amnesty International, Mar. 2004, available at http://www.amnesty.ca/Refugee/Concerns_Uighur.php.


� Egypt: Mass Arrests and Torture in Sinai, Human Rights Watch, Feb. 2005, available at http://hrw.org/reports/2005/egypt0205/2.htm.


� Id.


� Egypt: Fear of torture or ill-treatment/ Incommunicado detention, Amnesty International, available at http://web.amnesty.org/library/index/ENGMDE120192003?open&of=ENG-EGY.


� Nepal: Further Information on "Disappearance" / Fear for Safety/Arbitrary detention: New concern: Fear of torture or ill-treatment, Amnesty International, July 27, 2004, available at http://web.amnesty.org/library/Index/ENGASA311462004?open&of=ENG-NPL.


� Russian Federation/Chechnya: Human Rights Concerns for the 61st Session of the U.N. Commission on Human Rights, Human Rights Watch, available at http://hrw.org/english/docs/2005/03/10/russia10298.htm.


� Hear No Evil, See No Evil: The U.N. Security Council’s Approach to Human Rights Violations in the Global Counter-Terrorism Effort, Human Rights Watch, Aug. 10, 2004, available at http://www.hrw.org/backgrounder/un/2004/un0804/un0804.pdf.


� Id.


� W. R. Bohning, Protection, International Norms and ILO Migrant Workers Standards, International Labour Organization – SEAPAT (6-8 December 1999), available at http://www.ilo.org/public/english/region/asro/mdtmania/speeches/mistanda.htm.


�	Australian Democrats Immigration Budget Paper, May 2004.





PAGE  
16

