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I. Introduction

Water is essential for life. This simple fact becomes all the more important when one considers the multitude of functions it serves in supporting and enriching human life. Water serves many important domestic uses, including drinking, cooking, personal hygiene and house hold sanitation. At the community level, farmers require large quantities of water to grow crops and produce nourishing food for human consumption.
 Given the central role that water plays in the lives of all human beings, it is all the more tragic that many countries worldwide are facing shortages due to the uneven distribution of resources and poor water management practices. Moreover, we can expect the extent and severity of these shortages to increase in the coming decades, as the world’s population and demand for freshwater continues to grow, while the absolute amount of renewable freshwater remains roughly constant. 

In addition to the absolute amount of freshwater available, the quality of that water must also be considered. To meet goals set by the UN Millennium Declaration, 2.2 billion people will need to gain access to basic sanitation and 1.5 billion to an improved water supply by 2015, a challenge that will require significant worldwide support to meet.
 Lack of access to safe drinking water and sanitation can have a huge impact on people’s health. Nearly half the population of developing countries is suffering from diseases linked to inadequate water.
 The World Health Organization (WHO) ranks the combined effects of water, sanitation, and hygiene as the third leading preventable cause of death and disability in developing countries.
 

Despite water’s necessity to life, the reality is that billions of people worldwide are denied access to safe water. In 2002, the WHO estimated that 1.1 billion people (17% of the global population) lacked access to improved water sources, and 2.6 billion people (42% of the global population) lacked access to improved sanitation.
 The lives of these people, often among the poorest, are devastated by this deprivation. Lack of access to water impedes the enjoyment of health and other human rights (right to education, right to adequate standard of living, right to food). This report will focus on the relationship between the right to water and the right to food. 

Right to Water in Relation to the Right to Food

Access to safe drinking water constitutes an important element for the enjoyment of the right to food. In extending the mandate of the Special Rapportuer on the right to food, the Commission on Human Rights specifically requested him to “pay attention to the issue of drinking water, taking into account the interdependence of this issue and the right to food.” 
 The Special Rapporteur noted that clean drinking water is an essential part of healthy nutrition.  Besides meeting water needs for domestic use, the importance of water for the provision of food cannot be underestimated. As noted by Jean Ziegler, Special Rapporteur on the right to food “one of the obstacles to realizing the right to food…has been the lack of access to water resources.” 
 


The UN Food and Agriculture Organization (FAO) estimates that around 800 million people living in the developing world are chronically undernourished.
  Water is essential for food security at two levels. Domestic water is used for household food production (vegetable gardens, domestic livestock) while large-scale water supply for agricultural production systems produces food for local consumption or for export. Globally, some 70% of all water resource use is for agriculture, and the bulk of food production depends on a range of agricultural systems in which water is the critical factor.
  

II. Legal Framework of the Right to Water 


A number of legally binding international treaties have made reference to the right to water. The recognition of water as a human right steadily began increasing since the 1977 Mar del Plata Declaration.
 The primary basis for the right to water is the International Covenant on Economic, Social and Cultural Rights (ICESCR), ratified by 157 States as of October 2007.
  In addition, the Convention on Civil and Political Rights (CCPR) through its guarantee of the inherent right to life implicitly provide for the right to water.
 Both the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW)
 and the Convention on the Rights of the Child (CRC)
 make explicit reference to the obligation of state parties to guarantee access to clean drinking water for women and children.  


In 2002, the Committee on Economic, Social and Cultural Rights, made explicit the reference to water in its General Comment 15. Comment 15 states “the right to water clearly falls within the category of guarantees essential for securing an adequate standard of living, particularly since it is one of the most fundamental conditions for survival.”
 The committee outlines three factors that states must take into account in order to meet their obligations under the right to water: availability, quality and accessibility.
 General Comment No. 15 also has given additional impetus to the calls for new legislation to protect this right at the national level.
 Several countries have included provisions in their national constitutions defining water as a public good and legislating for fair and equitable access, thereby creating legal obligations to protect and ensure citizens’ rights to water. Examples include African nations of Ethiopia, Gambia, Uganda, and South Africa.
 In addition, South American countries including Guatemala, Panama and recently Uruguay have enacted the human right to water into their constitutions.
 These national constitutions provide legal models for international recognition of a right to water. Recently, in 2006, the French senate adopted an amendment to incorporate the right to water.

III. Scope of the Human Right to Water 


Although the right to provide water rests with the States, in many instances, the State no longer actively takes on the duty of providing water to its citizens. Nonetheless, governments hold the primary responsibility for ensuring the realization of human rights. The United Nations Committee on Economic, Social and Cultural Rights has stated that governments have a number of duties that result from the right to water. Governments must take the steps necessary to ensure that everyone can enjoy sufficient, safe, acceptable, accessible and affordable water, without discrimination.
 This duty of governments to take steps can be divided into the obligations to respect, protect and fulfill. 
 The State is ultimately responsible and must be held fully accountable for ensuring the right to water for its citizens. In addition, governments must oversee private third parties, including private providers and corporations, and local decision-making bodies to ensure the right to water is protected.  

A. Quantity and Quality of Water 


The first step in guaranteeing the right to water consists of ensuring an adequate amount of water for every person to meet basic needs. General Comment No. 15 states that “the water supply for each person must be sufficient and continuous for personal and domestic uses. These uses ordinarily include drinking, personal sanitation, washing of clothes, food preparation, personal and household hygiene.” 
 While personal and domestic uses of water are primary, General Comment No. 15 also notes that water is also required to realize other international human rights, such as that to produce food in relation to the right to food. 
 Water shortages and unreliable access to water can reduce crop production and undermine livelihoods.  


 In addition to absolute quantity of water, quality of water is another important element of the human right to water. Many water related diseases are affected principally by water quality, including cholera, typhoid fever, amoebic and bacillary dysentery and other diarrheal diseases. General Comment No. 15 states that “the water required for each personal or domestic use must be safe, therefore free from micro-organisms, chemical substances and radiological hazards that constitute a threat to a person’s health.”
   WHO’s guidelines for drinking water quality provide a basis for the development of national standards that, if properly implemented, ensures safe drinking water.
 In addition the WHO Guidelines include guidance on developing standards for less developed countries to monitor water quality based on appropriate economic, environmental and socio-cultural conditions.


Bangladesh provides as an example of a country where due to the lack of resources and infrastructure, the quality of water is greatly diminished. In Bangladesh, between 35 to 77 million individuals are at risk of exposure to drinking water contaminated with arsenic.
 About 5 million tube wells in Bangladesh have been tested and 1.5 million of those were found to contain arsenic above the safe drinking water limit of 50 parts per billion.
  Already more than 100,000 people have developed the debilitating skin lesions of arsenicosis, which take up to 10 years to appear after exposure. Long-term exposure to arsenic can cause serious health problems including internal cancers of the skin, lungs, bladder and kidney, which can be fatal.
 The solution to this public health emergency remains to provide arsenic free drinking water.  Though Bangladesh and the world community have begun to address this problem, far more rapid intervention is necessary. Safe water sources include deep tube wells, dug wells, pond or river water filters, rain water tanks and arsenic removal systems.
 
B. Accessibility of Water 


The State’s obligation is to ensure everyone has access to a sufficient amount of water for personal and domestic uses, such as water for drinking, personal sanitation, washing of clothes, food preparation and personal and household hygiene to sustain life and health. This access should be prioritized over other water uses and should be premised on equality and non discriminatory inclusion of vulnerable and marginalized groups.  Those most affected by lack of access to water are the poor. Among the population who do not have access to sources of drinking water, 80% are the rural poor. In addition, the poor do not have access to political or local governing processes compared to their urban counterparts and thus are marginalized in the decision making process involving drinking water provisions. 


In addition, the right to access water must be within reach. A recent WHO report defines a basic level of service as a water source within 1 kilometer, or 30 minutes walking time, of the home.
 At this level of service, households can generally access about 20 liters/person/day, enough to meet basic drinking and hygiene requirements but little else. An intermediate level of service includes a tap on plot or within 100 meters of the home, which allows families to access about 50 liters/person/day, enough to meet most of their domestic water needs, including water for cooking, bathing, and cleaning.
 

However, more than a billion people in the world live over a kilometer from their source of water and do not even have a basic level of service. Around 1.6 billion people are served by a basic level of service but still invest heavily in the collection of water and thus could be better served if they had access to an intermediate level of service. 
 


Due to lack of accessibility to water sources, women and children particularly suffer. Research indicates that women in rural Africa spend 26% of their time fetching water.
  This work prevents women from spending time on more productive work in the home or elsewhere, or on education. Children often share with women in the community the responsibility of fetching water. This can affect children’s health making them more vulnerable to diseases, and put them, especially girls, at risk of attack.

IV. Private Third Parties and the Right to Water


A government is not the only actor that can endanger or restrict the right to water. Third parties have the potential to interfere with a person’s or community’s water supply. The duty to protect requires that governments should diligently take all the necessary steps to prevent others from interfering with the right to water. This will usually require a strong regulatory regime that is consistent with other human rights. The Committee on Economic, Social and Cultural Rights has stated that this should include independent monitoring, genuine public participation and imposition of penalties for non-compliance with standards.

A. Privatization of Water Services 


Privatization of water services is often a controversial issue, and the involvement of the private sector in water delivery has accelerated over the past decade. In many countries, private sector involvement has extended to the full operation and management of water delivery systems. While governments under international human rights law may permit private sector involvement, their responsibilities remain the same. Steps must be taken to ensure that the sufficiency, safety, affordability and accessibility of water are protected from interference as well as ensuring that everyone will enjoy the right. Where it is involved, the private sector should be encouraged by governments to participate effectively in ensuring people’s right to water.


As a result of poor public governance, the role of government in providing infrastructure services like water has changed greatly in many countries with varying results. Although privatization may attract funding and increase technical efficiency, it fails to address the multitude of other issues inherent in infrastructure provision, chiefly the social equity faced by the users, especially the poor.
 General Comment 15 imposes obligation upon States regardless of whether they have delegated infrastructure to the private sector. In the context of water privatization, one of the State’s primary obligations is to ensure that water remains affordable to all citizens. In pursuit of this obligation, States must: 


“adopt the necessary measures that may include inter alia: (a) use of a range of 
appropriate low cost technique and technologies; (b) appropriate pricing policies 
such as free or low cost water; and (c) income supplements. Any payment for 
water services had to based on equity, ensuring that these services, whether 
privately or publicly provided are affordable for all, including socially 
disadvantaged groups. Equity demands that poorer households should not be 
disproportionately burdened with water expenses as compared to richer 
households.”

Though countries maybe aware of their obligations towards their citizens, it is evident that many countries have failed to adhere to guidelines that protect the right to water when entering into privatization agreements. The World Bank and other lending institutions should also keep protection of the right to water when supporting privatization schemes. One example is what took place in Bolivia.


 In the poorest country in South America, Bolivia, 70 percent of all citizens live below the poverty line and third lack access to clean water.
 In 1999, The Bolivian government with the direct support of the World Bank, allowed for the privatization of its water services which resulted in privatization projects in Cochabamba and El Alto.
  In the weeks subsequent, some water bills had increased by 200% and higher.
  Fervent resistance known as the “Water War” was posed by citizens, resulting in the government rescinding the contract.  In 2005, a similar situation occurred in the city of El Alto where the contract was held by the Suez Company. In a city of 800,000 poor indigenous rural migrants the privatization of water left 200,000 people without access to a water service and charged a $500 connection fee from people living on less than $1 a day.
  These “Water Wars” have become events of great interest for critics of privatization, who see this as the start of a trend of refusing contracts that allow foreign corporations to control local water supplies in underdeveloped nations.
 


B. Contracting of Water Services to Private Parties 


Approximately 10 percent of water and sanitation utilities are carried out by private parties who operate government owned infrastructure on a long term basis.
 As such, General Comment No. 15 indicates that private service providers operating or controlling water and sanitation services should fulfill similar services delivery standards as public service providers.
 Before contracting a private provider, the government should inform the individuals and communities to be affected about the proposed private sector participation and its implications, and discuss whether they have been in favor of the contract, as indicated through a genuine and representative consultation.
 Other factors to consider should be whether the corporation is genuinely committed to the right to water and sanitation, as defined in international standards, taking into account the views of users. In addition, the government should consider whether it would be able to maintain adequate water and sanitation services in the event the corporation decides to abandon the contract. 
 One example of a badly negotiated contract of water service took place in the Philippines. 


In 1997, the World Bank and the Asian Development Bank succeeded in sponsoring the privatization of Manila’s water and sewage system, granting two 25 year concession contracts to two different groups.
 The western part of the city was given over to Maynilad Water, owned by a subsidiary of French water corporation Suez. The eastern part of the city was contracted to Manila Water, owned by American corporate giant Bechtel.
 Five years later, tariffs were up 300 to 700 percent depending on the area and citizen served.
  In December 2002, after being denied permission to raise rates Maynilad pulled out of it privatization contract. Rather than express remorse to the water consumers, the company turned around and sued the Philippine government for over $300 million.
 The ruling on that case by International Court of Arbitrations on November 7, 2003, stated that the concession agreement between Maynilad must remain “in full force and effect” and thus had to continue being the water service provider
  Due to the failure of the government to contract responsibly and ensure protective provisions for the right to water, the citizens were left with a company that clearly was incapable of managing the water service.

C. Private Transnational Corporations and the Right to Water 


Issues regarding the right to water also arise where transnational private corporations (TNCs) are involved. During the last twenty years, TNCs have acquired unprecedented economic, financial and political power.
 This accumulation of power has not gone hand in hand with a similar level of awareness and responsibility, especially in the field of human rights. The actual situation is disheartening: abusive exploitation of natural resources and human labour, water, soil and air pollution, environmental disasters, support to armed conflicts, to bloody repressions, and corruption and financial crimes.
 


Governments need to develop global standards to hold corporations accountable for all human rights violations, including the right to water. The adoption of concrete standards for the realization of the right to drinking water should explicitly demand State parties to ensure that corporations do not interfere with the enjoyment of the right to water or any other human rights and that privatization schemes be regulated by governments to guarantee the protection of human rights. Standards can ensure that corporations violating human rights are subject to the appropriate consequence. 


India provides an example of where legal and other strategies were taken after violations of the right water arose from corporate activities, when preventative regulations might have helped to avoid those violations. Communities across India living around Coca-Cola's bottling plants are experiencing severe water shortages, directly as a result of Coca-Cola's massive extraction of water from the common groundwater resource. The single largest Coca-Cola bottling plant in India, in Plachimada, Kerala, remains shut down since March 2004.
 In December 2003, the High court ruled that Coca-Cola had to seek alternative sources of water citing the plant for creating severe water shortages and pollution in the area, which lead to severe hardships for the community.
  An appeal is currently pending at the Supreme Court.


Currently, demonstrations are occurring to shut down the bottling plant in Kala Dera, Rajasthan where over 50 villages are experiencing water shortages as a result of Coca-Cola's indiscriminate mining of water.
 In Mehdiganj, Uttar Pradesh, Coca-Cola has been discharging its waste water into the surrounding fields, where farming is the local livelihood.
 In addition, studies have found that Coca-Cola products in India contain dangerously high levels of pesticides. As a result seven states in India imposed partial or full bans on the sale of Coca-Cola.
  

Another example of inadequate regulation involving TNCs and the right to water is the United States. In North America, bottled water companies like Nestlé Waters have been able to secure control over underground aquifers and streams by taking advantage of the “rule of capture” regulatory regime.  The bottled water industry has resulted in the withdrawal of large quantities of water from springs and aquifers leading to depletion of vital water supplies in many communities.  In 2003, it is estimated that Nestlé Waters withdrew a total of 1,862,486,080 gallons for its bottle water production in the US alone.
 In Pasco County Florida, for example, Nestlé bottles its product with water taken from the Hillsborough River, which also serves as one of Tampa’s main sources for drinking water.
 In 2000-2001, when a drought hit this region, Nestlé continued to push for a permit that would allow its daily water takings to increase from 301,000 gallons to 1.8 million gallons.
 Similar resistance has occurred in Wisconsin and Minnesota, where citizens claim the bottling company is tapping and pumping excessive amounts of groundwater.

One good example of a joint venture between local government and a private organization is the California based East Bay Municipal Utility District (EBMUD). It provides a model of an effective publicly owned utility providing approximately 1.2 million water and wastewater treatment in Northern California. EBMUD is a publicly owned utility, formed under the Municipal Utility District Act, passed by the California Legislature in 1921.
 The Act facilitates a working relationship between the federal government, the local state government, and EBMUD in ensuring equal access and the highest water quality to all served within EBMUD’s jurisdiction.

V. Recommendations 

 The fulfillment of the right to fight is indivisibly linked to the fulfillment of the right to water.  To ensure food security to citizens, States must ensure safe drinking water as well as sufficient water for domestic uses.  In addition, the right to water is a self serving right which requires a special mandate recognizing it as a basic human right.  The human right to water focuses on entitlement, rather than charity. This empowers individuals to hold governments, and other actors, to account for lack of access to water or for discriminatory policies. It further emphasizes the need for transparent information sharing, and the involvement in decision making processes, monitoring and reporting. Furthermore, States and the international community must address privatization standards and promote global standards of corporate accountability to ensure that the right to water is protected and promoted. 
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