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I. Introduction

Trafficking children into commercial sexual exploitation is an extremely profitable enterprise.  The ILO estimates that trafficking in persons is a $32 billion a year industry.
  This estimate places trafficking in persons as the second or third most profitable illicit trade – behind drug trafficking and, perhaps, the illicit arms trade. Although trafficking of persons into other forms of forced labor may be more common, commercial sexual exploitation produces the greatest amount of profit per victim.  The ILO estimates that a trafficking victim in Asia will produce $10,000 in profits per year in commercial sexual exploitation, while a victim of other forced labor would earn only $412 in profits per year in Asia.
  A victim trafficked to an industrialized country for commercial sexual exploitation is estimated to produce $67,200 in profits per year.
  In the market for sexual abuse, a premium is placed on girl children due to the commercial value of a child’s virginity and near-virginity, the appeal of youth, and the perception that younger victims are more complacent in their exploitation than older victims.  The fact that the market for sexual abuse is an especially lucrative market means that the networks that have developed around their exploitation are more sophisticated than other trafficking networks.
  The desire to maximize profits encourages traffickers to target girl children.

Unfortunately, the fact that girl children are especially valuable to traffickers is only one of several reasons why girl children are especially vulnerable to trafficking in persons.  Unequal status of women, stereotypes of women as property, and the feminization of poverty and migration all increase the vulnerability of girl children to traffickers.
  Discrimination against women in source countries results in the unequal availability of education and employment opportunities between girl and boy children.  These short-comings push girl children away from their local communities and may induce them to take risks in order to migrate.  A sample of 644 migrants from Eastern Europe found that women were a majority of the forced labor victims and a minority of the successful migrants pooled.
  Discrimination against women in destination countries fuels the demand side of commercial sexual exploitation and perpetuates ambivalence to the plight of victims of trafficking in persons.  Further, the sexual abuse of girl children reinforces gender bigotry.  The market for the sexual abuse of children is a market built to service men at the cost of the emotional and physical health of the youngest and, therefore, most vulnerable women.  The continued existence of trafficking in persons demeans all women.  


United Nations efforts to address the problem of trafficking in persons culminated at Palermo, Italy in December of 2000.  In Palermo, the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, Supplementing the United Nations Convention Against Transnational Organized Crime (“the Palermo Protocol”) was first opened for signatures.  One of the principal successes of the Palermo Protocol was a universal definition of trafficking in persons.  Article 3 of the Palermo Protocol defines trafficking in persons as:  

The recruitment, transportation, transfer, harbouring or receipt of persons, by means of the threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of payments or benefits to achieve the consent of a person having control over another person, for the purpose of exploitation.  Exploitation shall include, at a minimum, the exploitation of the prostitution of others or other forms of sexual exploitation, forced labour or services, slavery or practices similar to slavery, servitude or the removal of organs. 
. . . .

(c) The recruitment, transportation, transfer, harbouring or receipt of a child for the purpose of exploitation shall be considered "trafficking in persons", even if this does not involve any of the means set forth in subparagraph (a) of this article. 

(d) "Child" shall mean any person under eighteen years of age


The Palermo Protocol was adopted by resolution A/RES/55/25 of November 15, 2000 at the fifty-fifth session of the General Assembly.  The Palermo Protocol entered into force December 25, 2003, and now has 117 signatories and 111 state parties.  The Palermo Protocol has had an exceptional impact to the extent that it assisted in formulating a universal definition of trafficking and the minimum obligations of nations in combating trafficking in persons.  Several countries have adopted or amended legislation based on the Palermo Protocol.  The Palermo Protocol, and much of the national legislation passed in its wake, has reinforced a gender perspective in the fight to end trafficking in persons.    


State-parties to the Palermo Protocol are obligated to, inter alia, take measures to alleviate the factors that make women and children especially vulnerable to trafficking,
 take measures to discourage the demand for the exploitation of women and children,
 consider the special needs of girl children who become victims of trafficking,
 and to consider “child- and gender-sensitive issues” in the training of officials to prevent trafficking in persons.
  The Commission on the Status of Women is the most appropriate venue for articulating the details of these affirmative duties.

Recently, at the sixty-first session of the General Assembly, the principals and obligations of the Palermo Protocol were reaffirmed in a resolution entitled “Improving the coordination of efforts against trafficking in persons.”
  The resolution focused additional attention on the development and coordination of inter-agency and inter-government cooperation in preventing, prosecuting and protecting victims of trafficking in persons.  The resolution also asked United Nations members to consider whether the United Nations should develop a “strategy or plan of action” for anti-trafficking in persons efforts.
  The Commission on the Status of Women (“CSW”) should encourage a United Nations strategy and urge the appointment of a working group of the CSW to incorporate a gender perspective into that strategy.    


The signatories to the Palermo Protocol include all of the member states of the fifty-first session of the Commission on the Status of Women except China, Ghana, Iran, Kazakhstan, Malaysia, Morocco, Qatar, Suriname, and the United Arab Emirates.  However, all those countries have obligations under other treatise that bind them to addressing the problem of trafficking in persons.  All the member states named above are parties to the Convention on the Rights of the Child and most are party to the International Covenant on Economic, Social and Cultural Rights, the International Covenant on Civil and Political Rights, and the Convention concerning Forced or Compulsory Labor.  Ghana, Iran, and Morocco are parties to the Convention for the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of Others.  Moreover, trafficking in persons is a violation of, at least, Article 4 of the Declaration of Human Rights: “[n]o one shall be held in slavery or servitude . . . .”      


This paper addresses some ways in which anti-trafficking in persons efforts can better address the needs of girl children with a focus on these areas: regulating the mechanisms used to recruit girl children into commercial sexual exploitation are examined; the regular and systematic use of rescue operations; and the need to correct the misconception that trafficking in persons is only a transnational crime.
       

II. Regulating the Mechanisms of Recruitment

Girl children are frequently pulled into trafficking by agents capitalizing on the hopes of the child and her family – money, marriage, prestige, or even fame.  Contacts are frequently made through advertisements or directly through agents recruiting locally.  In either situation, agents begin the processes that result in the exploitation of trafficking victims.          


Where promises of work in entertainment and modeling are used to lure children, traffickers often pose as talent agents.  The child or her family are frequently “loaned” the traffickers costs to handle and transport the child.  The child may then become “indebted” to her traffickers for the cost of facilitating her trafficking and any money spent training her and making her more sexually appealing.  If the child does not already possess the talent to win a job as an entertainer or model, she will be particularly vulnerable to exploitation because there may not be any legitimate alternative to sex work available to her.  Even if the child is employable in legitimate work, her exploiters may pressure or force her to perform sex work instead of, or in addition to, legitimate work.

A case from the Philippines illustrates the role talent agencies sometimes play in the trafficking of girl children.  In People of the Philippines v. Alice Tongco y Terrado, et al
 the defendants recruited several young women, including a few under 18, in Cebu City with promises of entertainment work in Metro Manila.  The victim’s had their skin whitened and their breasts enlarged as part of their “beautification.”  Nonetheless, the young women were rarely hired for any legitimate work.  Instead, the young women were sold as prostitutes – lined up in hotel rooms for the agency’s “clients” to select from.  In one instance, the court held that even the supposedly legitimate work of a twenty-two year old victim posing semi-nude in FHM magazine was an act of trafficking in persons.  Alice Tongco y Terrado was the second case of trafficking in persons successfully litigated under the Philippine’s Anti-Trafficking in Persons Act of 2003.  


Where marriage is used to traffick girl children, the agent may be either a marriage broker or a man posing as a bachelor seeking a wife.  The marriage broker or bachelor induce girl children to leave their homes with promises of a stable marriage.  However, the child might instead be sold into commercial sexual exploitation or otherwise trafficked.  Contrary to the belief of many parents that the marriage of their daughter will afford them new opportunities and a better life, girl children migrating in order to begin a new marriage are a particularly vulnerable group.

The use of marriage brokers, prospective husbands, and talent agents are only some of the many mediums used to recruit girl children into commercial sexual exploitation.  For purposes of meeting the Palermo Protocol’s definition of trafficking in persons, the methods used in recruiting children are irrelevant.
  Agents need not hide their true intentions at all – they may convince the girl child, or her parents, to sell themselves, or their child, into commercial sexual exploitation.     


Recomendations

To the extent possible, governments should regulate the use of agents and the operations of agencies in facilitating migration of girl children.      


The Palermo Protocol requires member states to “establish comprehensive policies, programmes and other measures: (a) To prevent and combat trafficking in persons . . . .”
  This duty supplements one of the primary purposes of the Palermo Protocol, “To prevent and combat trafficking in persons, paying particular attention to women and children . . . .”
  Article 10 of the Palermo Protocol specifically requires member states to investigate the “means and methods” employed by traffickers in the recruitment of victims.
  Further, Article 11 of the Palermo Protocol imposes the duty on member states to regulate commercial carriers to protect potential victims of trafficking.  It is, therefore, consistent with the duties imposed by the Palermo Protocol that member states should impose regulation of private enterprise in order to “prevent and combat trafficking in persons.”    


Several nations have incorporated regulation of agents into their anti-trafficking in persons efforts.  In Japan, restrictions placed on entertainer visas, used in many instances by the Yakuza criminal syndicate to recruit women into prostitution, have reduced the number of young women coming to work in Japan’s entertainment industry dramatically.
  Jamaica recently imposed similar restrictions in order to prevent the exploitation of women in nightclubs.
  In Taiwan, the government has filled the role of labor brokerage agencies, who had earned a reputation of exploitive practices, by facilitating the employment of foreign domestic workers directly.
  Taiwan has also capped the number of registered international marriage firms and increased its oversight of existing firms in order to stymie the trafficking of women into Taiwan as “brides.”
  The United States also recently passed legislation regulating the international marriage brokering industry.    


 The vulnerabilities of girl children to exploitation are only increased when they migrate seeking opportunities not available in their local communities.  These are risks that girl children should not have to take.  Regulating the mechanisms of migration might reduce these risks.  The Commission on the Status of Women should encourage the regulation of agents and the operation of agencies who facilitate the migration of girl children.
III. Use of Rescue Operations Will Stem the Violation of Rights 

In 2005, the ILO estimated that there were 2.4 million victims of trafficking in persons.
  Although numbers of victims rescued from trafficking situations are difficult to assess, it is clear that the vast majority of victims are not rescued.  The infrequency of convictions under trafficking laws evidences the wide disparity between acts of trafficking committed and the frequency at which acts of trafficking are interrupted.


The United States State Department reported that in all of South Asia, East Asia, and the Pacific Region, there were only 10 convictions from 2003 to 2005 under new or amended legislation targeting trafficking in persons.
  Convictions for trafficking related offences (e.g. child abuse, rape, white slave trade, slavery, etc.) were much more common.
  However, convictions of trafficking related offences rarely provide for the same penalties as trafficking offences, rarely provide for the same special treatment of victims, and are not likely to be handled in the framework of the organized criminal acts that they are.  Moreover, far short of prosecuting traffickers or instituting substantial rescue operations, many nations still have not instituted procedures for screening their migrant populations for trafficking victims.  



The deterrent effect of prosecutions alone will not provide for the rescue of the millions of trafficking victims worldwide any time soon.  Although the profits to be made sexually abusing children are substantial enough to hold the interest of criminal organizations in the face of significant risk, the lack of such a risk breeds contempt for anti-trafficking in persons legislation among traffickers.  Illicit markets, just as legitimate markets, exist to make profits.  Profits are sought at limited risk, which include criminal convictions for traffickers.  Trafficking in persons is a particularly attractive market for criminals because of the significant profits involved, but also because of the ominous “dark figures” – ratios of crimes committed to convictions for the crime.
  The obstacles that contribute to the failure to prosecute under trafficking laws include: unfamiliarity with new legislation, corruption, lack of victim cooperation, lack of resources, inefficiencies in the prosecutorial process, transience of traffickers, discrimination against victims, and overlapping jurisdiction of governments.  Anti-trafficking in persons efforts must continue to battle these obstacles in the pursuit of more frequent and more meaningful convictions.  However, in order to address the needs of trafficking victims, the regular and systematic use of rescue operations should be recognized as an obligation separate from the obligation to prosecute traffickers.       


Recommendations

The Commission on the Status of Women should articulate the obligation of nations to rescue victims of trafficking, and the obligation to make regular and systematic use of rescue operations to that end.  


The Preamble to the Palermo Protocol states that an effective anti-trafficking in person effort requires measures “to prevent [ ] trafficking, to punish the traffickers and to protect the victims of trafficking . . . .”  Article 10 of the Palermo Protocol requires that member states cooperate in the determination of “[t]he means and methods used by organized criminal groups for the purpose of trafficking in persons, including the recruitment and transportation of victims, routes and links between and among individuals and groups engaged in trafficking, and possible measures for detecting them.”
  Article 10 also requires the training of officers in the prevention of trafficking in persons.
  These obligations require that nations take concrete steps to protect victims of trafficking – rescue operations are one such mechanism.        


Rescue operations include both operations at transit points and raids on brothels and other locations where the sexual exploitation of girl children is suspected to take place.  Rescue operations may be as simple as random interviews of migrant workers.  Rescue operations help to protect against further exploitation of victims, increase the cost of trafficking operations, accumulate evidence that can be used in prosecuting a trafficking case, and gather data regarding trafficking operations and the demographics of trafficking victims.  

Nongovernmental organizations (“NGOs”) have played a critical role in the use of rescue operations.  Visayan Forum, based in the Philippines, has coordinated with the government of the Philippines to maintain half-way houses at major seaports within the Philippines and to conduct rescue operations on passenger transport ships.  Their work resulted in the rescue of 5,482 victims and potential victims of trafficking from July 1, 2001 to December 31, 2005.  Nearly one thousand of those rescued were girl children.  Those rescues have not only directly served to protect those rescued, but have also served to protect others by assisting in the accumulation of knowledge regarding the operations of traffickers.  



The rescue operation interrupts the victim’s exploitation and provides governments and interested NGOs with an opportunity to inform and aid the victim.  It is critical to the protection of victims that law enforcement coordinate with social service organizations in the execution of rescue operations, and that social service organizations have the resources to assist rescued girl children.  Without these services victims are likely to be re-victimized.  Many nations, including Malaysia, still treat even those migrants who flee from their employers as illegal immigrants, deporting them without screening them for abuse.
  This is a clear violation of the duty to provide protection to the victims of trafficking in persons.  


It should be noted that the use of rescue operations cannot serve as an alternative to the duty to prosecute.  The duty to prosecute and the duty to make regular and systematic use of rescue operations are two intertwined, but separate, obligations.  The duty to prosecute will arise when the use of rescue operations provides sufficient evidence to seek a conviction, but this will not always be the case.  There are many situations in which the rescue of a victim of trafficking is feasible, but the prosecution of the trafficker is not.  For example, the movement of potential trafficking victims provides several opportunities for those potential victims to be rescued.  However, the prosecution of the traffickers will be unlikely where no exploitation has yet occurred.  Even though the definition of trafficking in persons in the Palermo Protocol only requires the intent to exploit victims of trafficking, it may be difficult to prove this intent before any exploitation takes place.  

IV. Trafficking in Persons is a Transnational and Domestic Problem

Trafficking in persons is not a crime rooted in movement.  In her report on trafficking in persons to the sixty-second Commission on Human Rights, the Special Rapporteur on the human rights aspects of the victims of trafficking in persons, especially women and children, stated, “[t]he Protocol definition of trafficking does not require proof of movement of the victim across borders or otherwise.  Trafficking is just as much trafficking even when it occurs in the victim’s own home village, town or city.”
   The United States State Department speaks of the “myth of movement:” “[m]ovement to a new location is incidental.  The force, fraud, or coercion exercised on that person to remain in service to a ‘master’ is the defining element of trafficking in modern usage.”
  

The correction of the “myth of movement” is particularly relevant to the battle to end the commercial sexual exploitation of girl children.  There is often sufficient demand for the sexual abuse of girl children to fuel domestic trafficking operations.  Even in developed countries, like the United States, domestic trafficking of girl children for commercial sexual exploitation occurs.
  In countries with sex tourism industries, local children are often sexually abused to meet a transnational demand.  These are as incidents of trafficking in persons as similar acts occurring transnationally.   

The recommendations of this report to regulate the mechanisms used to recruit victims of trafficking and to make regular and systematic use of rescue operations should be understood to apply in a domestic as well as international context.  The problem of marriage being used as a ploy to draw girl children away from their homes is not a uniquely international phenomenon, and neither are the ploys of “talent agents” – Alice Tongco y Terrado, for example, was a case of domestic trafficking in persons.  The use of rescue operations should target domestic as well as international victims of trafficking – the over five thousand people rescued by Visayan Forum were all, or almost all, domestic migrants.  

A child-centred approach to trafficking in persons should assist in the correction of the “myth of movement.”  Not only should domestic trafficking in persons acts be criminalized the same as transnational acts but victims of domestic trafficking should be afforded the same protection afforded transnational victims and there should be cooperation between agencies and local governments within a state in all aspects of anti-trafficking in persons efforts.
VI. Summary of Recommendations:

· The Commission on the Status of Women should encourage the regulation of agents and agencies that assist in the migration of girl children, particularly those agencies facilitating marriage or work in the entertainment industry.      
· The Commission on the Status of Women should articulate the obligation of nations to rescue victims of trafficking, and the obligation to make regular and systematic use of rescue operations to that end.
· The Commission on the Status of Women should continue to frame trafficking in persons as a transnational and domestic issue.
Human Rights Advocates urges the CSW to include these recommendations in its Agreed Conclusions or Resolutions, and urge ECOSOC to appoint a working group at the CSW to define these and other obligations to protect the rights of girl children and women in the trafficking arena.
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