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Part I: International Law and the Juvenile Death Penalty 


International law prohibits the execution of juvenile offenders.  This prohibition has been affirmed in numerous treaties, resolutions, and other international instruments.  The prohibition of the juvenile death penalty is so universally practiced and accepted, it has reached the level of a jus cogens norm.
   


A. The Prohibition on the Juvenile Death Penalty is a Jus Cogens Norm

A jus cogens norm is one that derives its status from fundamental values held by the international community. According to Article 53 of the Vienna Convention on the Law of Treaties, a norm attains jus cogens status when it is general international law, accepted by a large majority of states as a whole, immune from derogation, and modifiable only by a new norm of the same status.  The prohibition of the juvenile death penalty satisfies these elements. 


First, the juvenile death penalty is prohibited by numerous treaties, including the Convention on the Rights of the Child (“CRC”) and the International Covenant on Civil and Political Rights (“ICCPR”).
  Notably, the CRC is the most widely and rapidly ratified treaty in history, and all but two states, the United States and Somalia, are parties to it.  In addition, the Commission on Human Rights and the General Assembly have adopted resolutions calling for the prohibition of the practice,
 and the United Nations Economic and Social Council has also passed a resolution opposing the juvenile death penalty.
  These numerous international instruments demonstrate that the prohibition is general international law.


Second, the ban on the juvenile death penalty has been accepted by a large majority of states as a whole, evidenced by the near universal ratification of the CRC and the fact that only four nations execute or allow the execution of juvenile offenders.  Significantly, three of these states deny that they execute juvenile offenders, suggesting their acceptance that the practice runs contrary to international law as well as their desire to comply with this law.

Third, the prohibition of the juvenile death penalty is non-derogable.  The universal acceptance and abolishment of the practice indicates its non-derogable status.  Additionally, Article 4 of the ICCPR states that there shall be “no derogation” from Article 6 of the convention, which prohibits the execution of persons under 18.  According to the United Nations, 154 countries are party to the convention and 67 are signatories.
  

Of the four countries that have recently violated the norm all have ratified the CRC, and Iran and Yemen have ratified the ICCPR without any reservation to Article 6.
  Other concerned countries have taken no action on the ICCPR and are parties to the CRC.  They are, nonetheless, still bound by the prohibition. Furthermore, Pakistan has banned the practice and committed one violation based on a lack proof of age.
  Two countries’ refusal to abide by a jus cogens norm does not alter its status as such.


Finally, no emerging norm of the same status exists to contradict the current norm.
  Accordingly, under the Vienna Convention on the Law of Treaties, the prohibition of executing juvenile offenders is a jus cogens norm from which no country is allowed to deviate.

B. Developments in the Effort to End the Practice 

It is commendable that many countries that have changed their laws regarding the juvenile death penalty since the Commission on Human Rights, and subsequently the Human Rights Council (“HRC”), began examining this issue, including China, the United States, and Pakistan.  Marking a significant victory for proponents of human rights, the United States Supreme Court declared the juvenile death penalty unconstitutional in March 2005, relying in part on international law to reach its conclusion.
  Prior to this decision, the United States had been the most egregious violator of the practice.  


Despite these critical victories, a few countries continue to allow the execution of juvenile offenders, including Iran and Saudi Arabia.  Since the United States’ decision to ban the practice, Iran has taken over as the worst violator of the prohibition.
  Only Iran, Saudi Arabia, Yemen, and Pakistan are known to have executed juvenile offenders since 2006.  Despite national law prohibiting the practice, both Pakistan and Yemen each executed one juvenile offender.
  Saudi Arabia carried out one juvenile execution in 2007.
  In contrast, Iran executed four juvenile offenders in 2006, and five in 2007.
  Reportedly, at least 86 juvenile offenders are on death row in Iran.
  
The Arab Human Rights Charter came into force in January 2008, after which the United Nations High Commissioner of Human Rights issued a Statement highlighting its incompatibility with international norms regarding the juvenile death penalty.
  Article 7 of the Arab Charter stipulates that the death sentence shall not be imposed on persons less than 18 years of age, unless otherwise stipulated in the laws in force at the time of the commission of the crime, which raises concern about any state parties that may allow for the juvenile death penalty.
  All parties to the Arab Charter have ratified the CRC with no reservations to Article 37, and most have ratified the ICCPR.  The interpretation of Article 7 should be read in light of article 43 of the same Charter, which guarantees the rights and freedoms protected by international and regional human rights instruments, including the CRC and ICCPR.

The execution of a young girl in 2004 highlights the arbitrary nature of the death penalty in Iran.  The girl, allegedly mentally ill, was sentenced to death for “acts incompatible with chastity” after a trial where she was not represented by counsel and during which the judge criticized her dress.  Her male co-defendant, in contrast, was sentenced to 100 lashes and then set free.
   Under Article 49 of the Penal Code, minors - those who have not yet reached maturity (puberty) as defined by Islamic Law - are exempted from criminal responsibility. The penal code sets the age of criminal responsibility at age 9 for girls and 15 for boys.
  

Under increasing international pressure, Iran delays executing most juvenile offenders until they turn 18.
  Although authorities have denied the continuance of the practice,
 the Juvenile Crimes Investigation Act is a bill that would prohibit the use of the death penalty for children who were under age 18 at the time of the offence.  The bill was put before the Majles (parliament) in 2001, and in mid-2006 the Majles gave it an initial reading.  In May 2007, the draft law was reportedly passed back from a committee for reconsideration by the Majles.  If finally passed, the legislation would still have to be approved by the Council of Guardians, which has the responsibility for checking its adherence to Islamic law, before it enters into force.  It is believed that the Council of Guardians is unlikely to approve the legislation.


Although the draft law has some welcome provisions, it also contains serious flaws that would limit its effectiveness in preventing the execution of child offenders. There are primarily five problematic areas: confusion over which courts have jurisdiction in juvenile cases; the procedures to stop an execution; the right to appeal; the granting of pardons; and the distinction between qesas and the death sentence.

In July 2007, one child offender was beheaded in Saudi Arabia.  The boy was held in a juvenile facility until his 18th birthday and then moved to an adult prison, followed by his execution on July 21, 2007.
  Reportedly, at least 126 individuals were on death row in Saudi Arabia for crimes committed before age 18 in 2006.
  Saudi Arabia had stated in its 2004 report to the Committee on the Rights of the Child that, under the shari`a (Islamic law) in force in the kingdom, it “never imposes capital punishment on persons who have not attained their majority” and that Saudi Arabian law defines a juvenile “as every human being below the age of 18.”
  However, the government acknowledged that a judge could impose the death penalty whenever he decided that the convicted person had reached his or her majority, regardless of the person’s actual age at the time of the crime or at the time of the scheduled execution.
  
         The Saudi judicial system, moreover, does not afford children their basic due process rights.
  One juvenile sentenced to death in 2005, Ahmad D., did not have a lawyer and he only confessed under police questioning.  Ahmad was reportedly detained in solitary confinement during the investigation and the court reportedly refused his father’s request to have a psychological examination determine his maturity.
  The Committee on the Rights of the Child has expressed deep concern that judges have discretion to impose corporal punishment against children.
  In addition, the committee recommended that Saudi Arabia “strengthen its efforts to ensure that persons under 18 years of age in conflict with the law have access to legal aid and independent and effective complaints mechanisms.”
  Saudi Arabia ratified the U.N. Convention on the Rights of the Child in 1996 and considers it to be a valid source of domestic law.  Indeed, it is a testament to this commitment that the last confirmed execution of a child in Saudi Arabia before this most current one occurred in 1992.
   
Finally, in December 2004, although the federal government in Pakistan outlawed the practice in 2000 as part of the Juvenile Justice System Ordinance (“JJSO”), the Lahore Supreme Court restored the juvenile death penalty in the Punjab province, the most populous province in the country.
  But the country’s Supreme Court has prevented those executions.
  Nonetheless, one juvenile was executed in June 2006 because he could not prove his age.
  Concern remains about the status of juvenile offenders in Punjab and the need to monitor sentencing. 


Although the Lahore Court’s judgment is a serious blow to the juvenile justice system, federal law overrides all provincial laws in the country, suggesting the prohibition of executing juvenile offenders is still law.
  Additionally, the JJSO, since its inception, has never been uniformly implemented throughout Pakistan.

Part II: International Law Prohibits Life Imprisonment Without Possibility of Parole or Release for Child Offenders 
International law has recognized the special characteristics of children mean that they should not be treated the same as adults in the criminal justice system.  In light of this, very few countries have allowed the imposition of life without parole sentences for child offenders.

A. Treaties Prohibit such Sentences Because of the Special Characteristics of Children

The CRC, ratified by every country in the world except the United States and Somalia, codifies an international customary norm of human rights that forbids the sentencing of child offenders to life in prison without possibility of release.
  This prohibition is also recognized as an obligation of the ICCPR, articles 10(2)(b) and 3 and 14(4), since the ICCPR’s Human Rights Committee has determined that such sentencing does not comply with articles 7 or 24(1) of the Covenant.
 
Recent developments in international law have highlighted the urgent need for countries to reconsider their juvenile sentencing policies.  In December of 2006, the General Assembly passed Resolution 61/146 which called upon states to abolish the juvenile death penalty and life imprisonment without possibility of parole sentences.
  In addition, in early 2007, the Committee on the Rights of the Child, recognized that all juvenile life imprisonment sentences violate the CRC, and declared it is necessary “to develop and implement a wide range of effective measures to ensure that children are dealt with in a manner appropriate to their well-being, and proportionate both to their circumstances and the offence.”
 Finally, the Committee Against Torture commented that life imprisonment of children “could constitute cruel, inhuman or degrading treatment or punishment” in 2006.

 Imposing a sentence of life in prison without the possibility of release is the harshest of sentences an adult can receive short of death.  Experts have documented that psychologically and neurologically children cannot be expected to have achieved the same level of mental development as an adult, even when they become teenagers.  In striking down the juvenile death penalty, the U.S. Supreme Court acknowledged that children lack the same capacity as an adult to use reasoned judgment, to prevent inappropriate or harmful action generated as a result of high emotion and fear, or to understand the long-term consequences of rash actions.

To sentence a child in such a severe manner contravenes our society’s notion of fairness and our responsibility to protect and promote child development.  Trying children in adult courts squarely contradicts the most basic premise behind the establishment of juvenile justice systems: ensuring the well-being of youth offenders.  The harsh sentences dispensed in adult courts do not take into account the lessened culpability of juvenile offenders, their ineptness at navigating the criminal justice system, or their potential for rehabilitation and reintegration into society.  Moreover, indeterminate sentences lack the element of proportionality which many believe is essential in a humane punishment.
  Indeed, the sentence penalizes child offenders more than adults because they potentially end up serving more time due to their age.
Most governments prohibit or have abolished such sentencing on child offenders because it violates the principles of established international human rights law.  Few countries have ever allowed for the practice.  There are now 135 countries that have rejected the sentence altogether.  Of the remaining countries, eleven legally permit the sentencing of child offenders to life without possibility of release, though most have rarely imposed the sentence: Antigua and Barbuda, Argentina (see below), Australia, Belize, Brunei, Cuba (legislation pending), Dominica, Saint Vincent and the Grenadines, the Solomon Islands, Sri Lanka (legislation pending), and the United States.
  Tanzania passed legislation in 2007 clarifying authority for court review and release in juvenile cases.
  Previous reports stated that Israel had seven juveniles sentenced to life without the possibility of release.  However, further research indicates that juveniles are eligible to apply for parole, although as discussed below, concern remains regarding the adequacy of the parole-granting process.
 Thus, the U.S. is now home to 100% of the world’s known cases of child offenders serving this type of sentence.
   
B. The Prohibition of Sentencing Child Offenders to Life Without Parole of Possibility of Release is a Norm of Customary International Law, and Arguably a Jus Cogens Norm.  

The prohibition against sentencing child offenders to life without the possibility of release is now a norm of customary international law, and arguably has reached the level of a jus cogens norm.  Once a rule of customary international law is established, that rule becomes binding on all states, including those that have not formally ratified it themselves (unless they have been persistent objectors of the norm).  Under domestic law of the United States, customary international law is part of U.S. law, binding the government of the United States.
 
In order to find a customary international norm there must be widespread, constant and uniform state practice compelled by legal obligation that is sufficiently long to establish the norm, notwithstanding that there may be a few uncertainties or contradictions in practice during this time.
  The International Court of Justice has said that “a very widespread and representative participation in [a] convention might suffice of itself” to evidence the attainment of customary international law, provided it included participation from “States whose interests were specially affected.”
  The prohibition of life without parole or possibility of release fulfills these requisites for three reasons:  (1) There is widespread and consistent practice by states not to impose a sentence of life without parole or possibility of release for child offenders; (2) the imposition of such sentences is relatively new and practiced by only few states; and (3) there is near universal acceptance that the norm is legally binding, as codified by the CRC.  

First, as discussed below, there is only one known countries with juveniles serving these sentences, the U.S.  Outside of the United States, there were previously less than 12 juveniles reportedly serving this sentence anywhere in the world, all of whom have since been given the possibility of applying for parole.  Second, there is little evidence that this sentence has been consistently and historically applied to child offenders.  Even in the United States, the sentence was not used on a large scale until the 1990’s when crime reached record levels.
 It was only between 1992 and 1995, that 40 states and the District of Columbia all passed laws increasing the options for sending juveniles to adult courts.
 Before this time, the sentence had been rarely imposed.

Third, there is near universal acceptance that the norm is legally binding, as codified by CRC article 37, which prohibits life without possibility of release sentences for juveniles.  As discussed above, nearly every country is a party to the Convention and has ended the use of this sentence in accordance with their treaty obligations.  Only the United States remains with children serving such sentences.
The Human Rights Committee has also found that this sentence violates the ICCPR, which insures that every child has the right to such measures necessary to protect his/her status as a minor.
  Clearly, trying and sentencing children as adults violate that minor’s status.  Applying a serious adult sentence to a child also implicates article 7 of the ICCPR relating to cruel, inhuman and degrading treatment, as was also suggested by the Committee Against Torture.

Moreover, states have reinforced their obligation to uphold this norm in a myriad of international resolutions and declarations since the 1980s.  In 1985, the General Assembly adopted the United Nations Standard Minimum Rules for the Administration of Juvenile Justice (known as the Beijing Rules), reiterating that the primary aim of juvenile justice is to ensure the well-being of the juvenile and that confinement shall be imposed only after careful consideration and for the shortest period possible.
  The Commentary to this rule indicates that punitive approaches are not appropriate for juveniles and that the well-being and the future of the offender always outweigh retributive sanctions.
  

Similarly, in 1990 the U.N. General Assembly passed two resolutions which extended protections for incarcerated juveniles: the U.N. Rules for the Protection of Juveniles Deprived of Their Liberty
 and the U.N. Guidelines for the Prevention of Juvenile Delinquency (known as the “Riyadh Guidelines”).
 Both consider the negative effects of long term incarceration on juveniles. The Riyadh Guidelines state that, “no child or young person should be subjected to harsh or degrading correction or punishment,”
 and the U.N. Rules for the Protection of Juveniles Deprived of Their Liberty emphasizes imprisonment as a last resort and for the shortest time possible.
 Every year for the last decade of its existence, the Commission on Human Rights emphasized the need for states to comply with the principle that depriving juveniles of their liberty should only be a measure of last resort and for the shortest appropriate period of time.
 

The recently passed GA Resolution 61/146, the 2006 Conclusions and Recommendations of the Human Rights Committee and the Committee Against Torture, and the 2007 Committee of the Rights of the Child’s General Comment only highlight the increased attention the sentence has generated.  Indeed, because only four countries are continuing to apply this sentence and the overwhelming majority of cases come from only one country, the prohibition against the sentence seems to have reached the level of a jus cogens norm, especially considering that historically, juveniles were rarely subject to these sentences. Thus, states that impose such sentences are violating their human rights obligations under international law.  

C.  Country Practice in Imposing Life Sentences without the Possibility of Parole for Child Offenders
Very few states have historically used life sentences for juvenile offenders.  Indeed, only one country is responsible for 100% of child offenders serving this sentence at present.
1. The United States is the Most Egregious Violator 
The United States has consistently disproportionately sentenced child offenders to life without parole, with an estimated 2,381 juveniles serving life sentences without parole.
  Forty-two states and the federal government allow life sentences without the possibility of parole to be imposed on juvenile offenders.  Nationally, 59% of children were sentenced as their first criminal conviction, 16% were between the ages of 13 and 15 when they committed their crimes, and 26% were sentenced under a murder charge, where they did not pull the trigger or even carry the weapon.
  Eleven states set no minimum age, and twelve states set a minimum of 10 to 13 years of age.
 

As noted above, the sentence was rarely imposed until the mid 1990’s, when most states passed initiatives which increased the severity of juvenile punishments.
  Such initiatives also created prosecutorial and statutory procedures to waive juveniles into the adult criminal system, where they were prosecuted and tracked as adults.
  Twenty-eight or more states limited or completely eliminated juvenile court hearings for certain crimes and at least 14 states gave prosecutors individual discretion to try children as adults, bypassing the traditional safeguard of judicial review.
  By transferring juveniles to the adult court system, many states neglect to honor the status of these minors as juveniles.
Although crime rates have been steadily declining since 1994,
 it is estimated that the rate at which states sentence minors to life without parole remains at least three times higher than it was fifteen yeas ago,
 suggesting a tendency for states to punish these youths with increasing severity. For example, in 1990, there were 2,234 youths convicted of murder in the US, 2.9% of whom were sentenced to life without the possibility of parole.
 Ten years later, in 2000, the number of youth murderers had dropped to 1,006, but 9.1% still received the sentence.

Also alarming is the disproportionate number of minorities sentenced to life without possibility of release in the United States.
  Although significant racial disparities exist in the overall juvenile justice system, African American youth are disproportionately represented through every stage of the juvenile justice process.  African American youth make up 16% of the total U.S. child population, yet constitute 58% of the prison population.  Black youth are reportedly serving life without possibility of release sentences at a rate that is ten times higher than white youth.
  For example, in Michigan, African-American child offenders comprise 69% of the number sentenced to life without parole while they represent only 15% of the general population.
 In California, which boasts the greatest system wide racial discrepancy, 190 of the 227 youths serving the sentence for crimes committed before the age of 18 are of minority background and black youth in California are 22.5 times more likely to receive a life without parole sentence than white youth.
 
In 2006 the Committee on Human Rights for the ICCPR found the United States not to be in compliance with its treaty obligations as its practice to sentence child offenders to life without parole violates article 24(1), notwithstanding the US reservation to the treaty on juvenile offenders.  The Committee expressed its grave concern “by information that the treatment of children as adults is not applied in exceptional circumstances only…[t]he Committee is of the view that sentencing children to life sentence without parole is of itself not in compliance with article 24(1) of the Covenant.”

2. Countries Legally Providing for Life Without Possibility of Release Sentences for Child Offenders
Other countries with life without possibility of release sentences available for child offenders reportedly do not have any child offenders serving this sentence.  Cuba and Sri Lanka are reportedly in the process of changing their legislation to ban the practice, however, there has been no confirmation of pending bills.  Human rights groups are aware of eleven countries that have laws allowing a life sentence to be imposed on child offenders, although “it is not clear in all of these cases whether life means life, or whether parole remains a possibility.”

Argentina passed a law in 2004 that may provide for life sentences without parole for sixteen and seventeen year olds.
  There are no known cases of persons sentenced under the 2004 law, although there are cases where life sentences have been given.  
3. Countries with Inadequate Parole-granting Processes
In countries allowing for the possibility of release, release may be rarely granted, and thus ineffective.  For example, parole is rarely granted in the U.S.
 or in South Africa, where there a number of child offenders serving sentences of 25 years to life, though a pending bill in South Africa may remedy this problem.
  Argentina also rarely grants parole to its prisoners.  Of the 20,537 prisoners in Argentina in 2006, only 60 had been granted parole.
  

The Center has now confirmed with Israeli officials that children given life sentences, including those in the Occupied Territories which have been the subject of serious concern by the Center and other human rights groups, are entitled to parole review, even for life sentences given to child offenders for political and security violations.  However, there remains the concern that parole review is difficult to pursue and rarely granted. An additional concern is that the parole review for child offenders convicted of violating security regulations in Israel and in the Occupied Territories is not conducted by the independent judiciary but by the Israeli Defense Forces Chief of Staff, who has the discretion and authority to determine whether parole is actually granted.
  Officials have indicated that this determination can be subject to review by the Israeli High Court of Justice.
 
Part III: Countries Sentencing Children to Death and Life Without Parole after Reaching 18 Years of Age
International law forbids sentencing children to death or life without the possibility of release for crimes committed before the child reached 18 years of age, regardless of his or her age at the time of trial, sentencing, or imposition of the execution.  The practice of suspending a death penalty or a life sentence without the possibility of release until children reach the age of 18 constitutes a violation of international law.
  However various countries delay imposition of a sentence in an attempt to circumvent their human rights obligations. 
 
 In most cases in Iran and the most recent execution in Saudi Arabia, authorities wait until child offenders turn 18 to carry out an execution.  It is not clear whether Iranian authorities understand that such executions are still considered executions of juvenile offenders and thus violate international law.
 Argentine authorities wait until child offenders turn 18 to impose a life sentence.  Children sentenced in Argentina pass through the system of juvenile custody legislation,
 and are protected by the juvenile justice system while under the age of 18.  Child offenders pass through various institutions from assistance centers, later to detention centers, and finally to prison when they reach 18 years of age, at which point a life sentence may be imposed.
  
Part IV: Recommendations

Human Rights Advocates recommends to the Human Rights Council:

Regarding the juvenile death penalty that it:

1. Urge all countries sentencing juveniles to death to overturn all such sentences and change legislation disallowing the practice;
2. Make a clear statement that waiting to carry out an execution after a child has reached 18 years of age to does not absolve a country from its responsibility to protect child offenders from execution;
3. Urge Iran to report on all cases of juveniles facing death and overturn such sentences;

4. Continue monitoring juvenile death sentences regularly and require reporting on its progress.

Regarding life without possibility of release sentences for child offenders that it:

1. Urge all states to abolish life without parole or possibility of release sentences for child offenders;

2. Urge the U.S. to make parole available to juvenile offenders and require reporting on its progress; 

3. Require that the process of obtaining parole be realistic, accessible, and transparent in all countries;
4. Make a clear statement that waiting to impose a life sentence without parole after a juvenile offender has reached 18 years of age still violates international human rights obligations;
5. Establish an agenda item to regularly address violations of children’s rights and appoint a special rapporteur on Juvenile Justice.
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