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The Right to Vote

I. Voting Rights

Human Rights Advocates supports the view that ensuring equal voting rights is essential to maintaining a participatory democracy.  The right to vote is crucial in enabling citizens to have an active voice in their government and to ensure the protection of other human rights. 

The right to vote is defined in international law under both the Universal Declaration of Human Rights and the International Covenant on Civil and Political Rights (ICCPR).   Article 21 of the Universal Declaration of Human Rights (UDHR) provides for public participation in government and voting rights.
  It states that:

(1) Everyone has the right to take part in the government of his country, directly or through freely chosen representatives.

(2) Everyone has the right of equal access to public service in his country.

(3) The will of the people shall be the basis of the authority of government; this will shall be expressed in periodic and genuine elections which shall be by universal and equal suffrage and shall be held by secret vote or by equivalent free voting procedures.
 

Article 25 of the ICCPR codifies the principles of democratic participation and the right to vote.  Article 25 states that every citizen shall have the right “[t]o take part in the conduct of public affairs, directly or through freely chosen representatives; [t]o vote and be elected at genuine periodic elections which shall be by universal and equal suffrage and shall be held by secret ballot, guaranteeing the free expression of the will of the electors; [t]o have access, on general terms of equality, to public service in his country.”
   

In addition to the UDHR and the ICCPR, the Human Rights Committee adopted General Comment 25 to the ICCPR which emphasizes that article 25 of the ICCPR provides that "no distinctions are permitted between citizens in the enjoyment of these rights on the grounds of race . . . or other status."
  

Despite the important of the right to vote as illustrated by language in the UDHR and the ICCPR, the Human Rights Council has yet to establish a mandate on the right to vote, set definitions on what constitutes a fair vote, and implement procedures for violations of the right to vote.  Recent examples show that voting rights continue to be derogated by procedural means and operation of the law.  Derogation of the right to vote suppresses freedom of expression, freedom of association, the right to free and fair elections.  In some cases, the derogation of the right to vote can have a racially disproportionate impact.  In addition, the derogation of the right to vote can lead to violations of other human rights.
II. Derogation of Voting Rights 

A. Derogation of voting rights by procedural issues

Although Article 21 of the UDHR guarantees equal representation in voting, truly equal representation is often not the case in elections.  Equal representation is diluted or not followed when procedural issues derogate the right to vote.  In an effort to create a more unified system of voting and to move towards using technology in voting, computerized voting machines were implemented in the United States.  These computerized voting machines were instituted across the U.S. partially as a remedy for the problems of paper ballots following the 2000 Presidential elections but these machines have proven unreliable and problematic.  In the U.S. it is reported that computerized voting machines are the cause of concern in numerous states including Florida, Arizona
, Colorado
, and Ohio
 for being inaccurate in counting the votes. The electronic voting machines often crash during the process of tabulating the votes and attempts to manually retrieve the voting data are lost.
  

In 2005, the U.S. Government Accountability Office (GAO) released a report to Congress on the federal efforts to improve the security and reliability of electronic voting systems.
   The report stated that electronic voting systems had been implemented in an effort to provide more fair, accurate and efficient election processes, they conceded that numerous concerns existed about the system’s design flaws, security and standards.  In some cases, the voting systems could be manipulated to alter the way the ballot looks and worked so that votes for one candidate could be recorded for another candidate.
  In an effort to make electronic voting systems uniform and standard, the Election Assistance Commission attempted to draft changes for the current federal standards for voting systems, develop a process for certifying voting systems, and establish programs to accredit national independent testing laboratories that test these machines against the federal standards.  All these actions were suppose to be finished in time for the 2006 federal election cycle but it was also conceded in the report that these actions were unlikely to have a significant effect on the election because many of the changes hadn’t been implemented in time.
  With the 2008 Presidential elections around the corner, concerns over electronic voting systems and whether or not these systems will ensure a free and fair vote remains to be seen.  

Although Congress has the Constitutional authority to regulate the presidential and congressional elections, it is the responsibility of the States to administer the federal and state elections.  This responsibility left to the state often provides varying and inconsistent practices from state to state.  All States have yet to implement a comprehensive policy that addresses problems relating to electronic voting systems in a unified manner, though some have attempted to resolve the problems related to the voting equipment. 

California is one state that took the initiative to review its voting equipment to ensure that it was secure, accurate, reliable and accessible.  Under California law, the Secretary of State is required to periodically review the voting systems and withdraw approval of voting systems found to be unacceptable. Secretary of State Deborah Bowen entered into a contract with the University of California to conduct a full review of the voting systems used in California.
  The majority of California counties use paper-based optical scanning machines. In a press released from the Secretary of State’s office in August 2007, it was reported that all five voting systems reviewed and two were decertified pending further investigation and review by the Secretary’s office.
  

Another way the right to vote is derogated is through procedural requirements.  On January 9, 2008, the U.S. Supreme Court heard oral arguments in a case concerning the constitutionality of Indiana's mandatory photo identification law. 
  Under this state law, voters voting in either a general election or a primary were required to show a valid government-issued photo identification at their polling place.
  Plaintiffs challenged this law as presenting an undue burden on the right to vote.  Among the plaintiffs challenging the law were candidates for public office, voters and even the Democratic Party.  

Judge Posner, writing for the Seventh Circuit, upheld the state law stating it did not present an undue burden.   In an opinion that failed to acknowledge the right of each individual to vote, stated, “the benefits of voting to the individual voter are elusive (a vote in a political election rarely has any instrumental value, since elections for political office at the state or federal level are never decided by just one vote), and even very slight costs in time or bother or out-of-pocket expense deter many people from voting, or at least from voting in elections they’re not much interested in.”
  Citizen advocate groups argue that mandatory photo identification law will have a disproportionate and discriminatory impact on poor and minority citizens.
   The Seventh Circuit gave more weight to the argument that voter fraud was a serious issue and requiring a photo ID decreased the likelihood of fraud at the polling place. 

Writing for the dissent, Judge Evans stated that this law was a “not-too-thinly-veiled attempt to discourage election-day turnout by certain folks believed to skew Democratic.”
  Judge Evans argued for more of a strict-scrutiny standard of review since it infringed on a fundamental right and stated that Indiana should work towards increasing, not decreasing voter turnout.  In effect, the Indiana law would present a greater burden on those who were poor, elderly, minorities and/or disabled to get a passport, a driver’s license or state issued ID card.  Passports are expensive to obtain, those who don’t own cars don’t need a driver’s license and in order to obtain a state-issued ID card, the person must present his birth certificate.  

The U.S. Supreme Court will decide the case in the next few months.  Commentators have suggested that the more conservative justices will obtain a majority vote and Court will uphold the Seventh Circuit decision.  If this law is upheld, it is likely that other states will pass similar laws, knowing their law will not be held to a strict scrutiny standard.  The burden presented to certain classes of people in ensuring their right to vote has a large, cumulative effect of derogating the right to vote in both state and general elections.  If this were to happen, the U.S. would be taking a huge step away from the constitutional rule granting one man, one vote. 

The right to vote can be derogated by corruption and non-majority rule.  In the Mexican Presidential election of 2006, eight political parties participated and there were three main candidates.  Felipe Calderon Hinojosa won by a 35.89% of the popular vote but there was widespread dispute about the accuracy of the count.
  The Mexican election system still needs to work on reforms to ensure a fair and just process.
  An important reform of the system is to implement full transparency, including issues relating to the fairness of the pre-electoral playing field raise troubling voting rights concerns.
  It would be especially helpful to have a Special Rapporteur consider the parameters of issues such as the rule of the non-majority. 

III. Interrelationship of the right to vote with other human rights 

A. Derogation of the Right to Vote and Civil Unrest

The derogation of the right to vote implicates other human rights.  On December 27, 2007, Kenya’s parliamentary and presidential elections took place. Although the actual election process proceeded smoothly, the outcome of the presidential election was highly disputed.  Suspicion around and opposition to the result of the presidential election gave rise to unprecedented civil unrest across the country.
  It is reported that at least 1,0000 people have been killed since the violence began.  In addition to the killing, several hundred thousand people have been displaced from their homes due to the violence.
  

Opposition leaders accused the government of manipulating and rigging the vote while violence escalated in many regions of the country.  The perception that the election was unfair led to the violation of other human rights.  In Kenya, the upsurge in attacks and killing along ethnic lines has been attributed to the disputed Presidential election.
  In January 24, 2008, the former U.N. Secretary General Kofi Annan began a meditation process to broker a peace between President-elect Kibaki and the Opposition leader Odinga.  Kenya is an example of how derogating the right to vote leads to derogation of other civil and political rights. 

In addition to the civil unrest, there has been an increased in reported incidents of violence against women.
  Report of rape and sexual violence against women is increasing in areas where the worst post-election violence occurred.  A UNICEF report stated that the post-election violence amounted to “some of the most atrocious violence against children and women that Kenya has ever seen.”
  In addition to thousands of people feeling their homes because of the violence and attack,  the cases of reported rape “have more than doubled since the crisis began in December.  Women in displacement camps who have complained have been openly threatened in front of aid workers.”
  This violence directed specifically at women is a very serious problem that arose as a result of the derogation of the vote in the election process.  This particular type of gender-based violence deserve extra attention by the Special Rapporteur on the right to vote. 

B. Derogation of the Right to Vote and Ensuring Candidate Safety

An important aspect of protecting the right to a free and fair election is to protect the lives of candidates.  On December 27, 2007, Benazir Bhutto, Pakistan's formed Prime Minister and current presidential candidate, was assassinated in Rawalpindi, Pakistan after addressing a crowd of supporters at a political rally.  Bhutto was shot and killed by a suicide bomber who blew himself up after the assassination.   Bhutto's assassination is a serious detriment to the political process in Pakistan.  With one major candidate eliminated from the presidential election, Bhutto supporters in Pakistan lost the ability to vote for the candidate of their choice.   

On February 16, 2008, it was reported that a suicide bomber ran a car filled with explosives into the election office of the independent candidate in northwestern Pakistan.
  This suicide blast killed thirty-seven people, all members of the opposition party- the Pakistan People’s Party- the party headed by the former Benazir Bhutto.  There were a series of other violent attacks throughout Pakistan leading up to the presidential elections and although President Musharraf agreed to provide more military protection, it did little to secure the areas.  It was further reported that the Pakistan’s Election Commission, a body that investigates allegations of electoral fraud, was not impartial and could not ensure a fair presidential election on February 18, 2008.  “The failure of Pakistan’s Election Commission to act on allegations of irregularities means the electoral machinery for national elections due on February 18, 2008 cannot be considered impartial.”
  Despite these allegations, the elections moved forward and ballots were counted to provide election results.  Since the elections, there has been relative stability and there has been no great outcry about the validity of the election. 

The general parliamentary elections in Pakistan provided a huge victory for the Pakistan People’s Party, winning 88 seats in the parliament, “with another 25 indirectly elected seats- out of a total of 44 reserved for women and members of religious minorities.”
  Despite all the problems leading up to the election, it ended fairly.  The government is commended for ensuring democratic elections.  

In order to ensure fair and democratic elections, leaders and governments should take strong steps towards protecting the lives of all candidates.  Protecting the candidate's life is an important means of ensuring that all voters have an opportunity to vote for the candidate of their choice.   States need to ensure that all candidates’ lives are protected during the entire election process and implement security measures to ensure candidates’ safety.

IV. Recommendations

HRA urges all States to give full effect to the right to vote and to take all necessary legislative measures that safeguard the integrity of ballots and other sensitive election materials before, during and after the vote.  The procedural processes to maintaining secrecy of the vote and safeguarding actual ballots collected is important in ensuring a fair vote count.   HRA also recommends States to guarantee that all persons can exercise their right to vote free from any discrimination.  In particular, it is important to give extra care that non-majority and historically politically disenfranchised groups are guaranteed equal access to voting places and procedural regulations do not impede their ability to vote.  All voting should be conducted in a secure and orderly manner, guaranteeing the safety of the voters, the polling station volunteers and candidates. Procedures must be implemented that safeguard other human rights, including the right to freedom of expression and the right to association, important rights that are connected with the right to vote.   Another important aspect is to ensure that elections, voting and reporting occur in a secure atmosphere free from civil unrest. 

HRA recommends the establishment of a Special Rapporteur.  The Special Rapporteur on the right to vote would be responsible for investigating cases of derogation of voting rights in a manner consistent with the relevant international standards set forth in the Universal Declaration of Human Rights and the International Covenant on Civil and Political Rights, or in the relevant international legal instruments accepted by the States concerned. 

V. Conclusion
The right to vote is a fundamental right that should be given the highest protection by the international community.  The importance of the right to vote is codified in international legal instruments, such as the ICCPR.  In addition, the right to vote is critical in ensuring the protection of other human rights.  Guaranteeing the right to vote is especially critical and timely as many countries around the world are undergoing national elections.  HRA advocates the position that the right to vote should be protected by the international community by the establishment of a special mandate on the right to vote and appointment of a Special Rapporteur.  The right to vote is critical in maintaining participatory democracy and stable nation-states worldwide.   
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Reaffirming article 21, as well as other relevant provisions of the Universal Declaration of Human Rights,

Recalling article 25 of the International Covenant on Civil and Political Rights, as well as General Comment 25 of the Human Rights Committee,

Recalling article 5 of the International Convention on the Elimination of All Forms of Racial Discrimination,

Recalling article 7 of the Convention on the Elimination of All Forms of Discrimination against Women,

Recalling that the World Conference on Human Rights reaffirmed the importance of ensuring the universality, objectivity and non-selectivity of the consideration of human rights issues,

Affirming that the right to vote at fair, free, transparent, and accountable periodic elections by universal and equal suffrage and by secret ballot is a prerequisite for progress in setting up a lasting order of peace, security, justice, and cooperation, and is the basis of the authority and legitimacy of all government,

Recognizing the need to establish meaningful parameters of election-related norms, commitments, principles, and good practices, in light of the derogation of the right to vote both by operation of law and fraudulent means,


1. Urges all States:


(a)
To give full effect to the right to vote and to take all necessary legislative measures to prohibit discrimination and any distinction in the right to vote on the basis of race, colour, descent, national, ethnic or social origin, gender, language, religion, political or other opinion, property, disability, or other status which has the purpose or effect of nullifying or impairing equal and universal suffrage;


(b)
To guarantee a person the right to vote once he or she reaches the age of majority;


(c)
To recognize that the need to provide more effective representation for women, national minorities, persons with disabilities, or other groups, may justify measures to provide them enhanced voting rights;


(d)
Not to suspend or withdraw a person’s right to vote except for reasons of legal incapacity (e.g., based on mental incapacity) or conviction for a serious criminal offence.  Suspension or withdrawal of a persons right to vote shall be objective and reasonable, based on judicial action, and in the case of criminal conviction, proportionate to the nature of the offence and the sentence, and limited in time;


(e)
To accomplish the registration of voters in an accurate, timely, and transparent manner, and to give individuals effective opportunity to understand their rights, check the accuracy of their registration, and ensure that errors are corrected;


(f)
To guarantee that votes are cast by secret ballot


(g)
To implement procedures that safeguards the integrity of ballots and other sensitive election materials before, during and after the vote;


(h)
To ensure that all voting is conducted in a secure, orderly, personal, and secret manner at regular polling places, as well as in other special locations;


(i)
To implement procedures to ensure the unbiased administration of polling places and counting of ballots and ensuring that officials administering such polling places are non-partisan and selected through a uniform, transparent and competitive process.

(j)
To ensure a calm and orderly atmosphere within all polling places and to the extent possible, in the immediate vicinity, such that voters are not subjected to any form of harassment, intimidation, or coercive influence;


(k)
To ensure that, inside the polling place, there is no display of party symbols, photographs of officials affiliated with a particular party, or political paraphernalia of any sort or broadcasting of news or other programming with political relevance;


(l)
To ensure that all voting is personal, except when a voter who is not able to cast a ballot requires personal assistance in order to do so, and the assistance is provided by someone of the voter’s own choosing or by another person chosen in a neutral manner, who shall be obligated to respect the secrecy of the vote;


(m)
To ensure absolute secrecy of voting in all aspects of operations at the polling place including with respect to the issuance of ballot papers, arrangement and number of voting booths or screens, and casting of ballots;


(n)
To ensure that votes are reported honestly with the official results made public;

(o)
To ensure that any new technology such as electronic voting is safeguarded with appropriate security measures and paper trails essential to maintaining the integrity of the vote;


(p)
To ensure that the media reports on elections objectively and reasonably towards all candidates without state interference and ensure that voters receive all information possible to enable them to vote effectively; 

(q)       To ensure the safety and security of all candidates;


2.
Decides to establish a Special Rapporteur on the right to vote to investigate cases of derogation of voting rights in a manner inconsistent with the relevant international standards set forth in the Universal Declaration of Human Rights and the International Covenant on Civil and Political Rights, or in the relevant international legal instruments accepted by the States concerned, who may commence by authorizing a study on meaningful parameters of election-related norms, commitments, principles, good practices, and the interrelationship with other rights

3.
Decides to continue its consideration of this question at its eighth session under the relevant agenda item.
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