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Introduction
This report focuses on the sentencing of juvenile offenders to sentences in violation of
international human rights law, namely the death penalty, life imprisonment without any
possibility of release, and a range of corporal punishments. Juvenile offenders are children
who committed an offense before they reached eighteen years of age, as defined by the
international standards contained in the U.N. Convention on the Rights of the Child
(“CRC”).1 Establishing this age threshold was essential to protect children because they
cannot be expected to have achieved the same level of psychological and neurological
development as an adult, even when they become teenagers. Experts have documented that
they lack the same capacity as an adult to use reasoned judgment, to prevent inappropriate or
harmful action generated as a result of high emotion and fear, and to understand the long-term
consequences of rash actions.2 Age considerations therefore demand that juveniles in conflict
with the law receive special treatment in justice systems. Under international law, certain
extreme sentences applicable to adults are not applicable to children.
Human Rights Advocates (“HRA”) submitted a written statement to the Human Right
Council to address the imposition of the death penalty, life imprisonment without possibility
of release, and corporal punishment on child offenders. In the past years, there has been some
progress towards the abolition of these sentences. However, several states are still confronted
to enforcement problems. In addition, HRA is concerned that some juvenile offenders are
regularly sentenced under adult laws, either because they are deemed to be adults under the
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state’s definition of a child, or because of age determination mistakes. HRA specifically
address the latter issue, which is encountered by many States and frequently puts teenagers at
a risk of being treated as adults in criminal justice systems.
I.

Death Penalty
A. International Law Prohibits Sentencing Juvenile Offenders to Death
Sentencing juvenile offenders to death is prohibited by international law. Article 37 of

the CRC provides:
States Parties shall ensure that: … Neither capital punishment nor life
imprisonment without possibility of release shall be imposed for
offences committed by persons below eighteen years of age.3
In addition, Article 6 of the International Convention on Civil and Political Rights
(“ICCPR”)4 provides that “Sentence of death shall not be imposed for crimes committed by
persons below eighteen years of age ….”
The ban against this practice was widely adopted, and became a norm universally
accepted by the international community. The prohibition is now considered a jus cogens
norm, from which no country can derogate.5 The Human Rights Committee has confirmed
that the prohibition of executing children is a rule of customary international law, which may
not be the subject of a reservation made by a State party to the ICCPR.6
B. Progress Toward Universal Abolition of the Death Penalty for Juveniles
Some national laws still allow capital punishment for crimes committed by minors.
Among them, Iran, Saudi Arabia, Sudan, Tonga, the United Arab Emirates,7 and possibly the
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Indian autonomous region of Jammu and Kashmir,8 still have the death penalty on the books
for juvenile offenders. Yet, the number of countries actually carrying out executions has
continuously decreased over the past years. Only one country reportedly executed juvenile
offenders in 2010 and 2011, down from three countries in 2009, and five in 2008. Between
January 1, 2005 and September 2, 2008, the following states are known to have collectively
executed 32 juvenile offenders: Iran (26), Saudi Arabia (2), Sudan (2), Pakistan (1), and
Yemen (1).9 Eight juvenile offenders were executed worldwide in 2009 (five in Iran, two in
Saudi Arabia, and one in Sudan).10 In 2010, only one person is known to have been executed
for a crime committed before the age of eighteen, in Iran.11 It is reported that Iran executed at
least four juvenile offenders in 2011,12 although authorities only acknowledge one.13 Yemen
reportedly executed a juvenile offender in early 2012,14 although it had not carried out an
execution of a youth offender since 2007.15
C. Countries Must Stop Sentencing Juvenile Offenders to Death and Remove
All Remaining from Death Row
Although universally condemned and prohibited by international law, the death
penalty is still imposed by courts on juvenile offenders in Iran, Pakistan, Saudi Arabia, Sudan
and Yemen, although some of these states have abolished the sentence in their laws.
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In 2011, at least 143 juvenile offenders remained on death row in Iran, the actual total
being reportedly higher as the authorities restricted reporting on the death penalty.16 Under
Iranian law, majority is attained at puberty, as specified in the Civil Code as 15 lunar years
(14 years and 5 months) for boys and 9 lunar years (8 years and 8 months) for girls.17 The
death penalty may be imposed for a variety of offenses.18 It is applied in cases of adultery
“regardless of the age or marital status of the culprit.”19 In cases of murder, Iran implements
“qesas,” under which the victim’s family has the right to demand the execution of the
perpetrator.20 Urged to abolish the death penalty for juvenile offenders, government officials
have argued that Iran is in compliance with international law because it does not execute
juvenile offenders until after they turn eighteen.21 Yet, the Committee on the Rights of the
Child has made clear that under Article 37(a) of the CRC, “the explicit and decisive criteria is
the age at the time of the commission of the offence. It means that a death penalty may not be
imposed for a crime committed by a person under 18 regardless of his/her age at the time of
the trial or sentencing or of the execution of the sanction.”22
Iran passed encouraging legislation in early 2012:23 The country’s Penal Code was
amended to remove the death penalty for juvenile offenders in crimes whose punishment can
be administered at the discretion of the judge.24 However, it appears that a death sentence
may still be applied to minors who committed crimes that carry mandatory sentences.25
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In Pakistan, the informal moratorium on executions that begun in 2008 continues.
However, and despite the 2000 Juvenile Justice System Ordinance banning the death penalty
for crimes committed by persons under eighteen,26 the death penalty was imposed on at least
one juvenile in 2011.27 It is unclear how many juvenile offenders remain on death row, out of
approximately 8,000 prisoners awaiting a commutation of sentence.
In north and south Sudan, courts continued to pass death sentences against juveniles in
2011.28 In a particular case, although the government gave assurances that eight children
would not be executed, their sentences had not been commuted by the end of the year.29 In
another case, four persons reportedly under the age of 18 were sentenced to death. Only two
of them were medically examined to determine their age.30 In December 2008, the Supreme
Court in Khartoum found that the prohibition of the death penalty for children did not extend
to “hodud” offenses, and that the definition of a child should be drawn from the definition of
an adult provided in the Criminal Act, that is, “adult means any person whose puberty has
been established by definite natural features and who has completed 15 years of age.”31
In Saudi Arabia, no execution of a juvenile was reported since 2009. The strict
secrecy of the criminal justice system makes it is difficult to know exactly how many juvenile
offenders remain on death row. In 2009, eight of them were suspected to be under death
sentences.32 As of November 2011, at least one juvenile offender remained on death row,33
but this number is likely to be higher.
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Yemen amended its Penal Code in 1994 to require reduced sentences for crimes
committed by persons under 18, including a maximum penalty of ten years’ imprisonment for
those who commit capital offenses.34 However, the country lacks adequate mechanisms for
determining the age of defendants who lack birth certificates.35 As a result, courts sometimes
sentence to death persons under age eighteen at the time of the crime. In 2008, at least
eighteen other juvenile offenders were believed to be on death row in Yemen.36
In addition, more than twenty child offenders remain on death row in Nigeria,37
although this country is not known to have executed a juvenile offender since 1997.38 In the
absence of a commutation of their sentence, these persons are in effect serving sentences of
life imprisonment without possibility of release.
HRA urges all States to abolish the practice of sentencing child offenders to capital
punishment and to remove from death row all remaining persons who were sentenced to death
for crimes committed before they were eighteen.
II.

Life Imprisonment Without Possibility of Release
A. International Law Prohibits Sentencing Juvenile Offenders to Life
Imprisonment Without Possibility of Release
Life sentences without the possibility of release for offences committed by juveniles

are proscribed by international law. Article 37(a) of the CRC expressly prohibits it,39 and
Article 37(b) further provides that the “imprisonment of a child … shall be used only as a
measure of last resort and for the shortest appropriate period of time.”40 Article 14 of the
ICCPR also requires that an individual’s status as a minor be taken into account in
33

Rizana Nafeek, sentenced to death in July 2007 for a crime allegedly committed at age 17.
Yemeni Penal Code, art. 31.
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sentencing.41 The prohibition against juvenile life imprisonment without the possibility of
release is so widely practiced that it reached the level of a jus cogens norm.42
Experts have noted that life imprisonment without the possibility of release
“condemns a child to die in prison. Short of the death penalty, [it] is the harshest of sentences
that may be imposed on an adult. Imposing such a punishment on a child contradicts our
modern understanding that children have enormous potential for growth and maturity as they
move from youth to adulthood, and the widely held belief in the possibility of a child’s
rehabilitation and redemption.”43
B. Countries with Life Imprisonment Without Possibility of Release on the
Books Must Amend their Laws
A handful of States have laws that either explicitly allow life imprisonment without
the possibility of release for juvenile offenders or have ambiguous statutory language which
suggest that such sentences could be imposed. These countries are Antigua and Barbuda,
Argentina, Australia, Cuba, Dominica, Fiji, Saint Vincent and the Grenadines, the Solomon
Islands, Sierra Leone, Sri Lanka, Tonga and Zambia. Each of these countries is party to the
CRC.
In Argentina, Australia, Cuba, Saint Vincent and the Grenadines and Sierra Leone,
although there are no know cases of child offenders serving a sentence of life imprisonment
without possibility of release, the law potentially authorizes the imposition of a such a
sentence on juvenile offenders. Article 14 of the Argentinean Penal Code provides that parole
may not be granted to recidivists and in other specific cases.44 Although child offenders may

41
“In the case of juvenile persons, the procedure shall be such as will take account of their age and the desirability of
promoting their rehabilitation.” International Convention on Civil and Political Rights, art. 14, para. 4, supra note 4.
42
Vienna Convention on the Law of Treaties, art. 53, supra note 5.
43
CONNIE DE LA VEGA & MICHELLE LEIGHTON, SENTENCING OUR CHILDREN TO DIE IN PRISON: GLOBAL LAW AND PRACTICE
983
44
Argentinean Penal Code, art. 14.

7

not be charged as recidivists,45 and Article 14 was never applied to deny parole review to a
juvenile offender, in theory the law authorizes a potential sentence of life imprisonment
without possibility of release for offenders aged 16 or 17 at the time of the offense.46 In
Cuba, the absence of a juvenile justice system puts minors in conflict with the law at a risk of
being sentenced as adults, including to life imprisonment without the possibility of release.47
In Antigua and Barbuda, Dominica, Fiji, Tonga, the Solomon Islands, Sri Lanka, and
Zambia, juvenile offenders may be detained for an indeterminate duration which may
potentially amount to the child’s natural life. In Antigua and Barbuda, for instance, a person
who committed a crime under the age of eighteen years may be detained “during Her
Majesty's pleasure.”48 In Fiji, a juvenile offender may be detained “for such period as may be
specified in the order”49 and a court may decline to fix a non-parole period.50 Although there
is no known child offender serving this indeterminate sentence, the law in those countries
appears to allow the imposition of a life sentence without the possibility of release.
HRA urges those countries to amend their laws even though they are not applied in
practice, in order to rid of ambiguity and to comply with their international obligations under
the CRC.
C. The United States Remain the Only State Imposing Life Imprisonment
Without Possibility of Release in Practice
While a handful of countries legally maintain the possibility to impose a sentence of
life imprisonment without the possibility of release on child offenders, only one country
actually imposes it in practice. In the United States of America, approximately 2,570 youth
offenders are currently serving life without parole sentences for crimes committed when they
45

Id., art. 50, para. 3.
Children under 16 may not receive a criminal conviction. Law 22.278, art. 1.
47
Cuban Penal Code, art. 30.1
48
Antigua and Barbuda’s Offences Against the Person Act, Part I, para. 3(1).
49
Fiji’s Juveniles Act 1974, Sec. 31.
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Fiji’s Sentencing and Penalties Decree 2009, Sec. 18(2).
46
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were under the age of eighteen.51 Although the United States have not ratified the CRC, as a
signatory they are “obliged to refrain from acts which would defeat the object and purpose of
[the] treaty.”52 In addition, the United States is a party to the ICCPR. The Human Rights
Committee concluded that sentencing of children to life imprisonment without the possibility
of release violates the guarantee to protect children based on their status as minors.53 The
Committee noted that the U.S. reservation regarding treating juveniles as adults in
“exceptional circumstances” does not prevent the United State from committing a violation,
and remained concerned that the treatment of children as adults is not only applied in
exceptional circumstances.

Other monitoring bodies have expressed concerns about the

practice of sentencing juvenile offenders to life imprisonment without the possibility of parole
in that country.54
HRA urges the United States to abolish the practice of sentencing juvenile offenders to
life imprisonment without the possibility of release at the federal level and to educate states to
ensure that all child offenders are afforded the opportunity to come before a parole board.
III.

Corporal Punishment
A. International Law Prohibits Sentencing Juvenile Offenders to Corporal
Punishment
There is an obligation under international law to prohibit all corporal and other

degrading forms of punishment of children. It is premised on the right of every person to
51
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53
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or degrading treatment or punishment” as prohibited in Article 16 of Convention Against Torture and Other Cruel, Inhuman
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respect for his or her dignity and physical integrity, originally formulated in the Universal
Declaration of Human Rights55 and affirmed in the CRC, other treaties, and human rights
judgments. Corporal punishment as a sanction is in violation of these instruments and
precedents.
Article 37(a) of the CRC requires states to ensure that “no child shall be subjected to
torture or other cruel, inhuman or degrading treatment or punishment.” Article 19, paragraph
1 requires states to protect children “from all forms of physical or mental violence.” The
Committee on the Rights of the Child has repeatedly emphasized that this includes the
prohibition of corporal punishment in all settings, including in juvenile justice systems.56 The
Committee defined “corporal” or “physical” punishment as any punishment in which
“physical force is used and intended to cause some degree of pain or discomfort, however
light.”57

Human rights standards do not support the assertion that a certain degree of

“moderate” or “reasonable” corporal punishment is in the best interest of the child. The
Committee on the Rights of the Child stated that “interpretation of a child’s best interests …
cannot be used to justify practices, including corporal punishment or other forms of cruel or
degrading punishment, which conflict with the child’s human dignity and right to physical
integrity.”58 International law also requires that manifestation of religious beliefs be limited in
order to protect the fundamental rights and freedoms of others.59
Other international instruments include provisions that have been interpreted as
requiring the legal prohibition of corporal punishment.60 This was affirmed by the Human
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Committee on the Rights of the Child, General Comment No. 8, para. 12, U.N. Doc. CRC/C/GC/8 (2006); General
Comment No. 10, para. 71, supra note 22; General Comment No. 13, para. 22, U.N. Doc. CRC/C/GC/13 (2011).
57
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Id., para. 26.
59
Id., para. 29.
60
International Convention on Civil and Political Rights, art. 7, 10, 24(1)), supra note 4; Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment, Dec. 10, 1984, 1465 U.N.T.S. 85.
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Rights Committee,61 other monitoring bodies,62 and the Special Rapporteur on torture and
other cruel, inhuman or degrading treatment or punishment.63
Case law also support the ban on corporal punishments in juvenile justice sentencing
schemes. In 1978, the European Court of Human Rights ruled that judicial birching of a
juvenile in the United Kingdom breached Article 3 of the European Convention, which bars
inhuman or degrading treatment or punishment.64
B. Countries Must Amend their Laws and Stop Imposing Sentences to
Corporal Punishment on Juveniles
Corporal punishment as a court sentence for children convicted of offences is
prohibited in 155 States. Yet, at least 42 States still allow corporal punishment as a sentence
under state, religious and/or traditional systems of justice.65 For instance, Malaysia and
Nigeria allow the whipping of male children found guilty of an offence.66

In certain

countries, children may be sentenced to punishments of extreme violence, including caning,
flogging, stoning, and amputation. These sentences are sometimes carried out in public,
adding to the cruelty of the punishment. In Saudi Arabia, flogging is mandatory for a number
of offences, and can be ordered by judges, in their discretion, for other offences.67 Sentences
range from dozens to thousands of lashes, and are usually carried out in installments.68 The
1969 Juvenile Justice Regulations encourage juvenile courts to limit penalties to
admonishment, counseling or a reprimand, but under the 1975 Juvenile Justice Act, young

61

Human Rights Committee, General Comment No. 20, para. 5, U.N. Doc. HRI/GEN/1/Rev.9 at 200 (1992).
See e.g., Committee Against Torture, Conclusions and recommendation, Saudi Arabia, para. 4(b), U.N. Doc.
CAT/C/CR/28/5 (2002).
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Report of the Special Rapporteur on the question of torture, para. 26(c), U.N. Doc. E/CN.4/2003/68 (2002); Report of the
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A/HRC/13/39 (2010).
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Tyrer v. United Kingdom, 26 Eur. Ct. H. R. 5 (ser. A) (1978).
65
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GLOBAL REPORT 2011 7 (2011).
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persons under the age of eighteen may be sentenced to corporal punishment, including
flogging, stoning and amputation.69
The Committee on the Rights of the Child has expressed concern about such
sentencing or disciplining of children to states including Brunei Darussalam, Iran, Nigeria,
Saudi Arabia, Yemen, and has recommended that these countries amend existing laws to
make these practices unlawful.70
Only a small minority of states openly defended the use and legality of corporal
punishment. The majority is committed to legal reforms and is considering draft legislation
that would prohibit sentencing children to corporal punishment.71 Certain countries have
recently abolished judicially imposed corporal punishment for children.

For instance,

Pakistan adopted in 2000 the Juvenile Justice System Ordinance, which prohibits corporal
punishment in the penal system.72

However, several barriers prevent the Ordinance’s

enforcement. First, it does not apply yet to certain tribal territories.73 Second, the Ordinance
does not prevail over Hudood Laws of 1979, which provide for strict fixed punishments
known as “hadd,” for certain crimes.74 These punishments include stoning to death for
fornication, judicial amputation for theft, and flogging for consumption of intoxicants.75
Although the hadd punishments may not be imposed on individuals convicted of crimes as
69

Id.
Committee on the Rights of the Child, Concluding Observations: Brunei Darussalam, para. 37, U.N. Doc. CRC/C/15/Add.
219 (2003); Concluding observations: The Islamic Republic of Iran, para. 45, U.N. Doc. CRC/C/15/Add. 254 (2005);
Concluding observations: Nigeria, para. 40, U.N. Doc. CRC/C/NGA/CO/3-4 (2010); Concluding observations: Saudi
Arabia, para. 44, U.N. Doc. CRC/C/SAU/CO/2 (2006); Concluding observations: Yemen, para. 41, U.N. Doc.
CRC/C/15/Add. 267 (2005).
71
GLOBAL INITIATIVE TO END ALL CORPORAL PUNISHMENT OF CHILDREN, GLOBAL REPORT 2011, supra note 65, at 5.
72
Article 12 of the Juvenile Justice System Ordinance states that no child may be given corporal punishment while in
custody. It is not clear that this prohibits corporal punishment of children not given a custodial sentence, though it is
reportedly interpreted as prohibiting corporal punishment as a court sentence. GLOBAL INITIATIVE TO END ALL CORPORAL
PUNISHMENT OF CHILDREN, PAKISTAN – COUNTRY REPORT 2, updated Jan. 2012, available at
http://www.endcorporalpunishment.org/pages/pdfs/states-reports/Pakistan.pdf.
73
The Ordinance does not yet apply to the Federally Administered Tribal Areas or the Provincially Administered Tribal
Areas due to a provision in the Constitution of Pakistan stating that no act of Parliament shall apply to these areas until it is
directed as such by the President of Pakistan. See Constitution of Pakistan, art. 247(3).
74
UNICEF, JUVENILE JUSTICE IN SOUTH ASIA: IMPROVING PROTECTION FOR CHILDREN IN CONFLICT WITH THE LAW 94 (2006),
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children, the definition of a child under Hudood law is “a person who has not attained
puberty.”76 Girls are therefore particularly vulnerable since they generally reach puberty
earlier than boys, and generally before the age of 18. As a result, corporal punishment is still
applied to juveniles as a sentence in Pakistan, despite its prohibition under the Juvenile Justice
System Ordinance.77
HRA welcomes efforts to legislate on the issue of sentencing juvenile offenders to
corporal punishment, and urges States to enforce the laws forbidding such practices. With
regard to the remaining countries allowing them, HRA urges States to abolish the practice of
judicially imposing corporal punishments on juveniles.
IV.

Determining the Age of Children in Conflict with the Law
Under international law, juvenile offenders are persons under the age of eighteen at the

time of the crime. They should not be sentenced under laws applicable to adults.78
In many states, the lack of birth registration79 and of adequate forensic facilities with
staff trained in conducting age determinations often make a child’s age undeterminable, and
frequently puts alleged juvenile offenders are at risk of being treated as adults at the time of
the crime. When they lack any document to prove their age at the time of the crime, when the
court of first instance does not record their age, or when they do not benefit from competent
legal assistance at crucial points during arrest and trial, children in conflict with the law are
sometimes treated as adults and therefore receive capital sentences, life imprisonment without
any possibility for release, or corporal punishment, not only in violation of international law,
but also in violation of the country’s national criminal legislation. In Yemen for instance,
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although the death penalty was abolished for juvenile offenders, persons who were under
eighteen at the time of the crime are regularly sentenced to death due to age determination
mistakes.80
HRA recommends that in cases where the age of a minor is in doubt, the minor shall
be presumed to be under the age of majority until such an assumption is rebutted by the
prosecution. If this burden is not met, the accused should be tried and sentenced as a juvenile.
Such a presumption is necessary to protect children from being treated as adults in criminal
justice systems. Similar presumptions as to the age of alleged offenders or asylum seekers
have been created and implemented for that very purpose under several countries’ criminal
laws,81 and under European Union asylum law.82
V.

Recommendations
Based on the foregoing, Human Rights Advocates asks the Human Rights Council to

urge all states to:
a)

Abolish the practice of sentencing child offenders to the death penalty and to
remove from death row all remaining persons who were sentenced to death for
crimes committed before they were eighteen;

b)

Abolish the practice of sentencing juveniles to life imprisonment without the
possibility of release, and to ensure that all child offenders come before a parole
board;

c)

Amend ambiguous laws to ensure no child offender is sentenced to life
imprisonment without the possibility of release;
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d)

Abolish the practice of sentencing juveniles to receive corporal punishment, and to
protect all children’s dignity and physical integrity; and

e)

Adopt laws requiring that in doubtful cases as to the age of an accused, the
prosecution bear the burden of proving that the accused is over eighteen.
In addition, HRA urges the Human Rights Council to condemn the death penalty, life

imprisonment without the possibility of release, and corporal punishment administered as
judicial sentences or as a disciplinary sanction while children are in detention.
HRA finally urges the Human Rights Council to ask the Special Rapporteur on torture
and other cruel, inhuman or degrading treatment or punishment to address the various aspects
of corporal punishment.
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