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OVERVIEW

This report focuses on the issues surrounding sentencing of child offenders, who are convicted of crimes committed when less than 18 years of age, as defined by the Convention on the Rights of the Child.  The report discusses: (1) violations of international law by countries imposing sentences of life imprisonment without possibility of release for child offenders; (2) the countries in which such cases exist; and (3) Juvenile Justice and rehabilitation models that HRA urges countries to adopt as an alternative to such sentencing.  

Part I analyzes the impact of this sentencing on children’s rights and the violation of international law by countries that continue to impose such sentence.  Part II discusses several countries that continue to sentence child offenders to life without possibility of release and those countries that still have this sentence available in contravention of their international human rights obligations.  Part III explores alternative sentencing models for child offenders and part IV presents HRA’s recommendations to the Human Rights Council  on addressing these violations.  
Part I. 
International Law Prohibits Life Imprisonment Without Possibility of Parole or Release for Child Offenders 
International law has recognized the special characteristics of children mean that they should not be treated the same as adults in the criminal justice system.  In light of this, very few countries have allowed the imposition of life without parole sentences for child offenders.

A. Treaties Prohibit such Sentences Because of the Special Characteristics of Children
The Convention on the Rights of the Child (hereinafter “CRC”), ratified by every country in the world except the United States and Somalia, codifies an international customary norm of human rights that forbids the sentencing of child offenders to life in prison without possibility of release.
  This prohibition, save exceptional circumstances, is recognized as an obligation of the International Covenant on Civil and Political Rights (hereinafter “ICCPR”), articles 10(2)(b) and 3 and 14(4).  The ICCPR’s Human Rights Committee has also determined that such sentencing does not comply with articles 7 or  24(1) of the Covenant.
 
Recent developments in international law have highlighted the urgent need for countries to reconsider their juvenile sentencing policies. In December of 2006, the General Assembly passed Resolution 61/146 which called upon states to abolish the juvenile death penalty and life imprisonment without possibility of parole sentences.
 In addition, in early 2007, the Committee on the Rights of the Child, recognized that all juvenile life imprisonment sentences violate the CRC, and declared it is necessary “to develop and implement a wide range of effective measures to ensure that children are dealt with in a manner appropriate to their well-being, and proportionate both to their circumstances and the offence.”
 Finally, the Committee Against Torture commented that life imprisonment of children “could constitute cruel, inhuman or degrading treatment or punishment” in 2006.

 Imposing a sentence of life in prison without the possibility of release is the harshest of sentences an adult can receive short of death.  Imposing this sentence on children as a general rule is viewed as morally reprehensible.  Experts have documented that psychologically and neurologically children cannot be expected to have achieved the same level of mental development as an adult, even when they become teenagers.  They lack the same capacity as an adult to use reasoned judgment, to prevent inappropriate or harmful action generated as a result of high emotion and fear, or to understand the long-term consequences of rash actions.

To sentence a child in such a severe manner contravenes our society’s notion of fairness and our responsibility to protect and promote child development.  Trying children in adult courts squarely contradicts the most basic premise behind the establishment of juvenile justice systems: ensuring the well-being of youth offenders.  The harsh sentences dispensed in adult courts do not take into account the lessened culpability of juvenile offenders, their ineptness at navigating the criminal justice system, or their potential for rehabilitation and reintegration into society.  Moreover, indeterminate sentences lack the element of proportionality which many believe is essential in a humane punishment.
  Indeed, the sentence penalizes child offenders more than adults because the potentially end up serving more time due to their age.
Most governments prohibit or have abolished such sentencing on child offenders because it violates the principles of established international human rights law.  There are now at least 132 countries that have rejected the sentence altogether.    Of the remaining countries, fourteen are known to legally permit the sentencing of child offenders to life without possibility of release, though most have rarely imposed the sentence: Antigua and Barbuda, Australia, Brunei, Burkina Faso, Cuba, Dominica, Israel, Kenya, Saint Vincent and the Grenadines, the Solomon Islands, South Africa, Sri Lanka, Tanzania and the United States.
  Outside of the U.S., there are perhaps no more than twelve child offenders sentenced to life without possibility of release.  The United States is home to 99% of the world’s known cases of child offenders now serving this type of sentence, more than two thousand persons.   
B. The Prohibition of Sentencing Child Offenders to Life Without Parole of Possibility of Release is a Norm of Customary International Law, and Arguably a Jus Cogens Norm.  

The prohibition against sentencing child offenders to life without the possibility of release is now a norm of customary international law, and arguably has reached the level of a jus cogens norm.  Once a rule of customary international law is established, that rule becomes binding on all states, including those that have not formally ratified it themselves (unless they have persistently objected to the development of the norm).  Under domestic law of the United States, customary international law is part of U.S. law, binding the government of the United States.
 
For a norm to be considered customary international law  there must be widespread, constant and uniform state practice compelled by legal obligation that is sufficiently long to establish the norm, notwithstanding that there may be a few uncertainties or contradictions in practice during this time.
  The International Court of Justice has said that “a very widespread and representative participation in [a] convention might suffice of itself” to evidence the attainment of customary international law, provided it included participation from “States whose interests were specially affected.”

The prohibition of life without parole or possibility of release fulfills these requisites for three reasons:  (1) There is widespread and consistent practice by states not to impose a sentence of life without parole or possibility of release for child offenders; (2) the imposition of such sentences is relatively new and practiced by only few states; and (3) there is near universal acceptance that the norm is legally binding, as codified by the Convention on the Rights of the Child.  

First, as discussed below, there are only four known countries with juveniles serving these sentences.  Outside of the United States, there are less than 12 juveniles reportedly serving this sentence anywhere in the world.  Second, there is little evidence that this sentence has been consistently and historically applied to child offenders.  Even in the United States, the sentence was not used on a large scale until the 1990’s when crime reached record levels.
 It was only between 1992 and 1995, that 40 states and the District of Columbia all passed laws increasing the options for sending juveniles to adult courts.
 Before this time, the sentence had been rarely imposed.

Third, there is near universal acceptance that the norm is legally binding, as codified by CRC article 37, which  prohibits life without possibility of release sentences for juveniles.  Nearly every country is a party to the Convention and has ended the use of this sentence in accordance with their treaty obligations.  Only four countries, the United States, Israel, Tanzania, and reportedly South Africa all have children serving such sentences.
The Human Rights Committee has also found that this sentence violates the ICCPR, which insures that every child has the right to such measures necessary to protect his/her status as a minor.
  Clearly, trying and sentencing children as adults violate that minor’s status.  Applying a serious adult sentence to a child also implicates article 7 of the ICCPR relating to cruel, inhuman and degrading treatment, as was also suggested by the Committee Against Torture.

Moreover, states have reinforced their obligation to uphold this norm in a myriad of international resolutions and declarations since the 1980s.  In 1985, the General Assembly adopted the United Nations Standard Minimum Rules for the Administration of Juvenile Justice (known as the Beijing Rules), reiterating that the primary aim of juvenile justice is to ensure the well-being of the juvenile and that confinement shall be imposed only after careful consideration and for the shortest period possible.
  The Commentary to this rule indicates that punitive approaches are not appropriate for juveniles and that the well-being and the future of the offender always outweigh retributive sanctions.
  

Similarly, in 1990 the UN General Assembly passed two resolutions which extended protections for incarcerated juveniles: the U.N. Rules for the Protection of Juveniles Deprived of Their Liberty
 and the U.N. Guidelines for the Prevention of Juvenile Delinquency (known as the “Riyadh Guidelines”).
 Both consider the negative effects of long term incarceration on juveniles. The Riyadh Guidelines state that, “no child or young person should be subjected to harsh or degrading correction or punishment,”
 and the U.N. Rules for the Protection of Juveniles Deprived of Their Liberty emphasizes imprisonment as a last resort and for the shortest time possible.
 Every year for the past decade, the Commission on Human Rights has emphasized the need for states to comply with the principle that depriving juveniles of their liberty should only be a measure of last resort and for the shortest appropriate period of time.
 
The recently passed GA Resolution 61/146, the 2006 Conclusions and Recommendations of the Human Rights Committee and the Committee Against Torture, and the 2007 Committee of the Rights of the Child’s General Comment only highlight the increased attention the sentence has generated.   Indeed, because only four countries are continuing to apply this sentence and the overwhelming majority of cases come from only one country, the prohibition against the sentence seems to have reached the level of a jus cogens norm, especially considering that historically, juveniles were rarely subject to these sentences. Thus, states that impose such sentences are violating their human rights obligations under international law.  
PART II:
 Country Practice in Imposing Life Sentences without the Possibility of Parole for Child Offenders
Very few states have historically used life sentences for juvenile offenders.  Indeed, only one country is responsible for over 99% of child offenders serving this sentence at present.
A. The United States is the Most Egregious Violator 
Compared to the number of countries sentencing child offenders to life without possibility of release, the United States disproportionately sentences child offenders to life without possibility of release, with an estimated 2,225 juveniles serving life sentences.
  Forty-two states and the federal government allow life sentences without the possibility of parole to be imposed on juvenile offenders.  Nationally, 59% these kids received the sentence as their first ever criminal conviction, 16% were between the ages of 13 and 15 when they committed their crimes, and 26% were sentenced under a felony murder charge, where they weren’t even the felon to pull the trigger or even carry the weapon.
 Eleven states set no minimum age, and twelve states set a minimum of 10 to 13 years of age.
 

As noted above, the sentence was rarely imposed until the mid 1990’s, when most states passed initiatives which increased the severity of juvenile punishments.
 Such initiatives also created prosecutorial and statutory procedures to waive juveniles into the adult criminal system, where they were prosecuted and tracked as adults.
 Twenty-eight or more states limited or completely eliminated juvenile court hearings for certain crimes and at least 14 states gave prosecutors individual discretion to try children as adults, bypassing the traditional safeguard of judicial review.
  By transferring juveniles to the adult court system, many states neglect to honor the status of these minors as juveniles.
Although crime rates have been steadily declining since 1994,
 it is estimated that the rate at which states sentence minors to life without parole remains at least three times higher than it was fifteen yeas ago,
 suggesting a tendency for states to punish these youths with increasing severity. For example, in 1990, there were 2,234 youths convicted of murder in the US, 2.9% of whom were sentenced to life without the possibility of parole.
 Ten years later, in 2000, the number of youth murderers had dropped to 1,006, but 9.1% still received the sentence.

Also alarming is the disproportionate number of minorities sentenced to life without possibility of release in the United States.  Although significant racial disparities exist in the overall juvenile justice system, black youth are reportedly serving life without possibility of release sentences at a rate that is ten times higher than white youth.
  For example, in Colorado, where African-American children represent 4.4% of the juvenile population, they represent 26% of those serving life without possibility of release sentences.
  In Michigan, African-American child offenders comprise 69% of the number sentenced to life without parole while they represent only 15% of the general population.
 In California, which boasts the greatest system wide racial discrepancy, 158 of the 180 youths serving the sentence for crimes committed before the age of 18 are of minority background and black youth in California are 22.5 times more likely to receive a life without parole sentence than white youth.
 
This year, the Committee on Human Rights for the ICCPR found the United States not to be in compliance with its treaty obligations as its practice to sentence child offenders to life without parole violates article 24(1), notwithstanding the US reservation to the treaty on juvenile offenders.  The Committee expressed its grave concern “by information that the treatment of children as adults is not applied in exceptional circumstances only…[t]he Committee is of the view that sentencing children to life sentence without parole is of itself not in compliance with article 24(1) of the Covenant.”

B. The Law regarding Life without Possibility of Release Sentences for Child Offenders in South Africa is Unclear.  

South Africa reported to the CRC in 1999 that it had four child offenders serving life without possibility of release sentences.
  South Africa has been considering a Child Justice Bill since 2002 that would outlaw life imprisonment for child offenders.
  However, because the Bill has been pending for five years, its status is unclear at this point. More recently, the South Africa Supreme Court of Appeals handed down a critical decision, Brandt v. S., which gave judges sentencing discretion with regard to juveniles in 2004. The decision placed emphasis on the importance of children’s rights and reaffirmed CRC 37(b) principles which required juvenile imprisonment to be a last resort and for the shortest time possible.
 
Although the Brandt decision marks greater strides toward the expansion of children’s rights, it appears that the South African government has made minimal efforts to ensure that its incarcerated youth receive special protections over its older prison populations.  The Criminal Procedure Act 51 of 1977 at section 73(6)(b)(iv) specifies that a person serving life imprisonment may not be placed on parole until he or she has served at least 25 years, or has reached 65 years if at that time he has served 15 years. There is no parallel clause benefiting young offenders, and it appears that the Act aids only people who were 50 years or older at the time of the commission of the offence. More recently, in January of this year, the government announced that in an attempt to curb prison over-crowding, it would release 300 adults serving life sentences, some of which were former death row inmates.  The Inkatha Freedom Party, among other critics, stated that “it is petty criminals, especially juveniles, who should be considered for release, not people who are in prison serving life sentences for serious crimes."

C. Other Countries with Life without Possibility of Release Sentences Available for Child Offenders.

Israel reportedly has seven child offenders with life without possibility of parole sentences and Tanzania has one.
  In both countries, it is unclear whether these sentences allow for the possibility of release.  
The other countries with life without possibility of release sentences available for child offenders reportedly do not have any child offenders serving this sentence.  As noted earlier, human rights groups are aware of fourteen countries that have laws providing for a life sentence to be imposed on child offenders, although “it is not clear in all of these cases whether life means life, or whether parole remains a possibility.” 

PART III.
Juvenile Justice and Rehabilitation Models
The ICCPR and the CRC provide that deprivation of liberty for child offenders be a “measure of last resort.”  As previously explained, the Beijing Rules and the Riyadh Guidelines consider long term incarceration of juvenile offenders antithetical to the purpose and meaning of juvenile justice.
  There are several examples of alternative sentencing structures which focus more on rehabilitation and reduction of recidivism which are particularly worthy of discussion.   
A.  The German Model Provides an Excellent Example of Alternative Sentencing and Focus on Juvenile Rehabilitation.  

The German model of juvenile rehabilitation, or restorative justice, is an example of rehabilitation as a focus to juvenile justice.  In the 1970’s, Germany withdrew traditional sentencing for juveniles.  The conventional model gave way to alternative measures in the 1970’s enumerated in the Juvenile Justice Act: suspensions, probation, community service, and a system of day-fines.  Between 1982 and 1990, incarceration of juveniles in Germany decreased more than 50 percent.
 

In 1990, the Juvenile Justice Act (JJA) was amended to include additional alternatives to incarceration.  In the case of juvenile offenders (14-17 years), the German criminal justice system predominately aims to educate the juvenile and provides for special sanctions.  Initially, education and disciplinary measures are implemented.  Only if unsuccessful, youth imprisonment with the possibility of suspension and probation is used.
 

The current JJA emphasizes release and discharge of child offenders when the severity of the crime is balanced with “social and/or educational interventions that have taken place.”
   Included in its innovative system of juvenile justice and rehabilitation, Germany equally values efforts to make reparation to the victim, participation in victim-offender reconciliation (mediation), and education programs.
  Furthermore, the German model does not restrict rehabilitation and justice by the nature of offence.  Additionally, felony offences (“Verbrechen”) can be reduced or “diverted” under certain circumstances, “e. g. a robbery, if the offender has repaired the damage or made another form of apology (restitution/reparation) to the victim.”
 

Prison sentences for child offenders are a sanction of last resort (“ultima ratio”) in line with international norms including the CRC and Beijing Rules.
  For child offenders between 14 and 17 years of age, the minimum length of youth imprisonment is six months; the maximum is five years.
  In cases of very serious crimes for which adults could be punished with more than ten years of imprisonment, the maximum length of youth imprisonment is ten years.
  Additionally, there is no possibility of death sentences or life without possibility of release sentences for child offenders.  The low level of juvenile recidivism is a testament to the success of its innovative system.  
B.  The Georgia Justice Project Developed an Innovative and Holistic Approach to Juvenile Rehabilitation.
The Georgia Justice Project (GJP) also has an innovative approach to breaking the cycle of crime and poverty with children in Atlanta, Georgia.  A privately funded non-profit organization, GJP accomplishes minimized rates of recidivism amongst juveniles by incorporating counseling, treatment, employment and education programs with its legal services.  Its rate of recidivism is 18.8%, as compared to the national U.S. average of 50-60%.


Working with underprivileged minorities in the Delkalb and Fulton counties of Georgia, GJP works with its juvenile clients to form a relationship that extends beyond legal representation.  Recognizing that juvenile offenses typically indicate deeper problems such as lack of familial support, insufficient access or motivation for education, poverty, and lack of access to employment opportunities, GJP works on the criminal defense of the child offender as well as the breadth of other problems which strengthen the likelihood of recidivism.
  Along with an attorney, each child offender is paired with a licensed social worker.  As a team, the attorney, social worker and juvenile work together on the case.  Win or lose, the juvenile’s ‘team’ accompanies the juvenile through the entire process.  If the judicial proceedings result in incarceration, GJP maintains close contact with the juvenile during, and post-, incarceration.  In this sense, GJP assists provide incentive and support as the child offender rebuilds his/her life.  This support is often the critical lynchpin in breaking the cycle of crime and poverty.
C. The Texas Youth Commission Has Developed an Innovative Program at the Giddings State School to Rehabilitate Child Offenders.   

The Capital and Serious Violent Offender Program (formerly the Capital Offender Program) at the Texas Giddings State School is the product of Texas’ efforts to rehabilitate child offenders.  Focused on the cause of the destructive behavior programs, Giddings developed a team of therapists, teachers and athletic coaches that work with the child offenders.  

Essential to the alternative program is developing a sense of responsibility, accountability, and internalizing guilt and remorse for their actions and victims.
  This is accomplished during a five month program which involves intense therapy sessions which meet twice weekly and last up to four hours per session.
  Program participants are required to “role-play critical events in their upbringing which had a significant impact on their development and juvenile delinquency.”
  Though its techniques may be controversial, less than ten percent of the graduates from the Capital and Serious Violent Offender Program have been rearrested for a violent crime after three years of probation.  This low rate of recidivism is impressive considering the national rate is between 50-60%.
D.  The Annie E. Casey Foundation’s Juvenile Detention Alternatives Initiative (JDAI) is one of the U.S.’s most effective juvenile justice system reform initiatives.
The Juvenile Detention Alternatives Initiative program, existing in 75 sites in 19 states has focused its attention on eight “core strategies” in minimizing juvenile delinquency and rehabilitating youth. Notable strategies include encouraging collaboration between juvenile justice agencies and community organizations, new or enhanced alternatives to detention (such as electronic monitoring), case processing reforms to reduce length of stay in custody, and reducing racial disparities. While children who pose a danger to the community are still detained, the program’s heart lies at stopping deviant behavior before kids fall into a life of crime. 
In Santa Cruz, California, the program, which has been around since 1997, is considered the JDAI’s model program.  It offers health and drug-abuse counseling, resume writing an computer classes, as well as meditation classes and an adult mentor for advice and guidance. Following the JDAI program, Santa Cruz has experienced a decrease in the number of children in detention per day from 50 to 16 on average, saving the state millions per year. Other counties have followed suit with great success. New Mexico’s Bernalillo County JDAI site reduced their average daily detention population by 58 percent between 1999 and 2004, and New Jersey’s Essex County lowered it average daily population by 43 percent in just two years. In addition, Ada County, Idaho; Pierce County, Washington; and Ventura County, California have all lowered detention populations by at least one-third since implementing the program.
 
PART IV:
Recommendations  
Human Rights Advocates recommends to the Human Rights Council:

Regarding life without parole or possibility of release sentences for child offenders that it:
1. Recognize that juvenile life without parole or possibility of release sentences violate human rights obligations and international law;
2. Urge all states to abolish life without parole or possibility of release sentences for child offenders;
3. Urge the United States to address the disproportionate number of minorities within the juvenile justice system and sentenced to life without parole, and work towards equality within the juvenile justice system;
4. Urge the United States to honor its obligation as a state party to the ICCPR, which requires the shortest deprivation of liberty possible, and abolish life without parole sentences as well minimize all harsh mandatory sentences for child offenders;  
5. Urge the South African government to clarify the status of the Child Justice Bill, the role of judicial discretion, as well as the number of child offenders with life without possibility of release sentences to the UN’s independent expert on violence against children as suggested in the Commission’s 2004 Resolution on Human rights in the Administration of justice, in particular juvenile justice; and

6. Request the governments of Israel and Tanzania report on the status of the number of child offenders sentenced to life without possibility of release and the status of their respective life without possibility of release sentences for child offenders generally to the UN’s independent expert on violence against children, as suggested in the Commission’s 2004 Resolution on Human rights in the Administration of justice, on juvenile justice.
 
Regarding juvenile justice generally that it:
1. Commend those governments that have recently moved in compliance with international standards and urge them to continue to seek adherence with their domestic laws, the ICCPR, and the CRC;

2. Encourage governments to remove barriers to the enforcement of international standards;
3. Urge all countries to expand their juvenile justice models to focus more extensively on rehabilitation programs, including education, counseling, employment and job training and social or community service programs to effectuate rehabilitation rather than recidivism, and to evaluate these models to ensure protection of the rights of juveniles.
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