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I. Sexual Exploitation, Sexual Abuse, and Trafficking in Persons

Sexual Exploitation, sexual abuse, and trafficking in persons present serious concerns for the international community and constitute atrocious violations of the human rights of those who fall victim to the abuses. The concerns are heightened in times of armed conflict, when already vulnerable populations may be further victimized by those involved in the conflict—a possibility made all the more reprehensible when allegations are leveled against those persons charged with protecting the populations’ human rights, the peacekeepers themselves. Security Council Resolution 1325 requires member states, the United Nations, and all parties involved in armed conflict to take special measures to protect women and girls from gender based violence and to prosecute those responsible for any acts of targeted violence.

a. Sexual Exploitation and Abuse

i. Binding Contingent Members of Troop-Contributing Countries to the United Nations Zero Tolerance of Sexual Exploitation & Abuse Policy

The Assistant Secretary-General for Peacekeeping Operations was recently quoted by the BBC as saying “[m]y operating presumption is that [sexual abuse] is either a problem or a potential problem in every single one of our missions.”
 The United Nations mission to the Democratic Republic of the Congo (“DRC”) was plagued by accusations of sexual abuse by United Nations peacekeepers, leading the Office of Internal Oversight Services to investigate seventy-two allegations of sexual exploitation.
 The investigation developed into nineteen cases involving military personnel, six of which were fully substantiated.
 All six of the substantiated cases involved the sexual exploitation of girls under the age of eighteen, some as young as thirteen.
 Recent reports of sexual exploitation and abuse by peacekeepers in Haiti include allegations of sexual abuse of girls as young as eleven in Port-au-Prince.
 In January 2007, as a response to press reports, the United Nations announced that it would initiate an investigation into allegations of sexual abuse of children in southern Sudan by United Nations peacekeepers and other staff, including allegations that peacekeepers paid children as young as twelve for sex.
 Only one day later, the United Nations Mission in Liberia called for an immediate internal investigation after receiving information that some of its personnel were involved in sexual exploitation and abuse.

In 2003, the United Nations instituted a zero tolerance policy regarding sexual exploitation and sexual abuse by United Nations peacekeepers, outlined in the Secretary-General’s bulletin on measures for protection from sexual exploitation and abuse (hereinafter “2003 bulletin”).
 The 2003 bulletin defines sexual exploitation as “any actual or attempted abuse of a position of vulnerability, differential power, or trust for sexual purposes, including, but not limited to, profiting monetarily, socially or politically from the sexual exploitation of another,”
 and sexual abuse as “the actual or threatened physical intrusion of a sexual nature, whether by force or under unequal or coercive conditions.”
 The 2003 bulletin reinforced that sexual exploitation and sexual abuse are prohibited for United Nations staff, and set forth several specific standards to clarify the already existing obligations of United Nations staff with regard to sexual exploitation and sexual abuse.
 The bulletin makes clear that: (1) acts of sexual exploitation and abuse are prohibited, and constitute serious misconduct that will be subject to disciplinary action including summary dismissal; (2) sexual activity with children under the age of 18 is strictly prohibited; (3) any exchange of money, employment, goods or services—including any exchange of assistance that is due to beneficiaries of assistance—for sex is prohibited; (4) sexual relationships between United Nations staff and beneficiaries are based on inherently unequal power dynamics and therefore undermine the credibility and integrity of the work of the United Nations; (5) United Nations staff members who suspect other United Nations workers must report concerns; (6) managers at all levels have a responsibility to support and develop an environment that prevents sexual exploitation.
 

Although allegations of sexual exploitation and sexual abuse continue to surface, as evidenced by reports form the DRC, Haiti, Liberia, and southern Sudan, the United Nations has demonstrated a commitment to addressing the problem. Since January 2004, the United Nations has undertaken 319 investigations of peacekeepers accused of sexual abuse or exploitation.
 As a result of these investigations, 144 military personnel, 17 police officers, and 18 civilian officials have been repatriated.
 Unfortunately, the United Nations does not currently have the authority to prosecute allegations of sexual abuse and sexual exploitation by United Nations staff, and relies on the contributing countries to prosecute charges made against United Nations personnel after they are repatriated.

Four months ago, then-Secretary-General Kofi Annan appointed a group of legal exports to complete a report on making the standards contained in the 2003 bulletin binding on “members of national contingents assigned to the military component of a United Nations peacekeeping operation”.
 The report, which was sent to the General assembly in December 2006, recommended that the United Nations seek commitments from troop contributing countries, in the form of the note verbale, stating that the deployment is “contingent on the understanding that the country will take action to ensure that its members observe the standards of the 2003 bulletin.”
 If the troop-contributing country deploys a contingent without qualification to the note verbale, it will be bound in international law to apply the standards in the 2003 bulletin to its contingent members.

Even if a troop-contributing country is bound in international law, the United Nations may not force a troop contributing country to prosecute allegations of sexual exploitation and sexual abuse under its domestic laws.
 Prosecution of contingent members will remain in the exclusive jurisdiction of the troop-contributing country. However, placing a contributing country under an obligation in international law, and drawing attention to the failures of any troop contributing countries to abide by this obligation, is an important step towards ensuring that United Nations personnel are held to the standards in the 2003 bulletin and eradicating human rights abuses such as those reported in the DRC, Haiti, Liberia, and the Sudan.
ii. Member State Adoption of Zero Tolerance Policies

In addition instances of sexual exploitation and sexual abuse by United Nations peacekeepers, national military forces have also been implicated in sexual exploitation and sexual abuse. On 13 October 2006 in the village of South Kivu, in the DRC, Mrs. Malenga Ramanzi and her daughter were attacked by members of the Congolese Army.
 Five uniformed men raped the thirteen year old daughter and then took Mrs. Malenga Ramazani to the top of a hill, where she was raped repeatedly by nine men over the course of three days.
 After the rape, the men shot her in the vagina and began mutilating her before she died.
 On 22 December 2006, a military tribunal found four of the nine army members responsible for the rape, murder, and genital mutilation of Mrs. Malenga Ramanzi, and for the rape of her thirteen year old daughter.
 They were sentenced to life in prison, expelled from the Army, and Sergeant major Shabani Maneo was ordered to pay compensation to the thirteen year old girl and her family.
 Five of the accused army members responsible for the rapes, murder, and genital mutilation allegedly fled the DRC and have not been prosecuted for their involvement in these atrocities.
 Human Rights Advocates commends the DRC for the prosecution of four of the Army members responsible for the rape, murder, and genital mutilation of Mrs. Malenga Ramanzi and for the rape of her thirteen year old daughter, and urges the DRC to take all possible measures to ensure that the remaining five Army members responsible for these crimes are held accountable.

The atrocities in the DRC are only the most recent reported instances of sexual abuse at the hands of military members. Resolution 1325 imposes on member states an obligation to take special measures to protect women and girls from acts of gender-based violence in times of armed conflict. It is only through incorporation of the standards contained in the 2003 Secretary-General’s bulletin into the national law of United Nations member states that the standards may be held to legally bind the member states’ military forces.

b. Trafficking in Persons

i. An Introduction to the Problem of Trafficking in Persons


Trafficking in persons is a modern day form of slavery and a gross violation of the human dignity of trafficking victims. The human trafficking crisis received international attention and treatment when the United Nations adopted the United Nations Protocol to Prevent, Suppress and Punish Trafficking in Persons.
  The Protocol solidified the United Nations’ approach to this egregious violation of human rights by defining the problem and setting forth a strategy to combat the abuse.  Under Article 3 of the UN Protocol, “Trafficking in Persons” is defined as: 

[T]he recruitment, transportation, transfer, harbouring, or receipt of persons, by means of the threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of payments or benefits to achieve the consent of a person having control over another person, for the purpose of exploitation.  Exploitation shall include, at a minimum, the exploitation of the prostitution of others or other forms of sexual exploitation, forced labour or services, slavery or practices similar to slavery, servitude or the removal of organs.

In addition to depriving its victims of their basic human rights, trafficking in persons exacerbates problems in other areas of international concern. Trafficking contributes to the HIV/AIDS pandemic, and poses serious security concerns. In addition to the thousands of human rights violations against the victims of trafficking that go unpunished each year, organized criminal networks profit from the illicit trade in human lives. The increased revenue of these criminal networks increases their strength, especially in post-conflict regions, and threatens to further destabilize regional environments.

Although the clandestine nature of the crime makes it impossible to calculate the scope of the problem with certainty, between 600,000 and 800,000 persons are trafficked across international borders each year.
 According to the 2006 United States Trafficking in Persons Report, approximately 80% of persons trafficked across international borders are women and girls, and 50% of trafficking victims are minors.
 These numbers do not include the millions of trafficking victims who are trafficked within their national borders each year.


The growth and development of the transnational crime of trafficking in persons is fueled by globalization and governed by supply and demand forces operating in countries of origin and destination countries.  In this global slave trade women and children are bought and sold, lured with the promise of opportunity abroad and traded into forced labor or sexual slavery for profit.  The trafficking industry promises huge profits for those willing to trade in human beings, as trafficking generates an estimated 27.8 billion dollars (USD) in profits for traffickers each year.

ii. Policies Currently in Place to Combat Trafficking in Persons

Armed conflict influences the sex trafficking industry by increasing “the risk of women and girls being abducted and forced into sexual slavery and/or forced prostitution.”
 Historically, the deployment of military and peacekeeping troops has been closely followed by the emergence of a sex industry to cater to the troops stationed in the region. The perception that military personnel create a demand for sex workers leads to trafficking of women and children to fill the demand. The Special Rapporteur on the Rights of the Child and the Special Rapporteur on Trafficking in Persons recently compiled a report based on questionnaires returned from 28 countries, several intergovernmental organizations, and various non-governmental organizations in which the respondents pointed out “numerous situations in which patronization of brothels and sex clubs by military personnel, including peacekeeping forces, contributed not only to a demand for prostitution but also a demand from trafficked women” as many of the sex workers were trafficked into prostitution.
 In some cases, military and civilian personnel were directly involved in the trafficking, shielded by legal or factual immunity in the country in which they are stationed.

Allegations of peacekeeper participation in forced prostitution and trafficking in persons have been leveled against peacekeepers involved with United Nations missions in Kosovo and Bosnia and Herzegovina.
 In 2000, investigations in Kosovo revealed instances of sexual abuse, including “participation of peacekeeping staff in networks of trafficked women and girls forced into prostitution.”
 Later that same year, Jordanian, Pakistani, and German military troops associated with the United Nations Mission in Bosnia and Herzegovina were investigated for trafficking in young women.

Following the reports of sexual abuse and misconduct by United Nations peacekeepers, the Security Council unanimously passed Resolution 1325. Trafficking in women and girls to meet the perceived demand for sex workers created by armed conflict is an act of gender-based violence triggering the protections of Resolution 1325. When allegations of trafficking are brought against forces involved in armed conflict, the special measures required by Resolution 1325 should include investigation and prosecution of those allegations.

A growing international awareness of the role that military and peacekeeping forces play in creating a demand for sex trafficking victims has fueled further efforts to address the problem. One form that these efforts have taken is the development of “Zero Tolerance” policies regarding the involvement of military and peacekeeping forces in trafficking in persons.
 Although these policies represent an attempt to acknowledge and address the role of military and peacekeeper involvement with trafficking, the policies currently in use are flawed and, thus, ineffective means of combating military and peacekeeper involvement with trafficking.


Following the scandals that preceded the enactment of Resolution 1325, the United Nations High Commissioner for Human Rights introduced a zero tolerance approach to peacekeeper involvement with trafficking in persons. The policy represented an attempt to respond to the growing public perception that United Nations peacekeepers were a part of the problem of trafficking in persons rather than a part of the solution. To comply with the zero tolerance policy, states and other appropriate organizations are encouraged to create training programs on trafficking in persons using a human rights framework and clearly setting out the “expected standard of behavior,” and ensure that peacekeeping and related staff “do not engage in trafficking and related exploitation or use the services of persons in relation to which there are reasonable grounds to suspect they may have been trafficked . . . [including] complicity in trafficking through corruption or affiliation.”
 

Individual states must also guard against the participation of national military forces with trafficking in persons. In May 2002, the news media broke a story suggesting that members of the United States Army stationed in the red light districts of Korea were providing protection to establishments that “employed” trafficked women.
 These reports prompted immediate action, with members of the United States Congress calling for the Inspector General of the Departments of Defense to thoroughly investigate the allegations.
 Although the investigation did not find that the Army members were protecting the establishments, the report did conclude that many of the women “working” in the establishments were victims of trafficking, and that the Army’s relationship with the establishments was “overly familiar.”
 The above mentioned incident prompted the United States Department of Defense to establish a zero tolerance policy, prohibiting United States troops from any involvement with trafficking in persons.
 Effective zero tolerance policies may serve to stem the demand for trafficking in persons by encouraging systemic norms that prohibit any involvement with trafficking in persons. The enactment of zero tolerance policies are the first step to recognizing and addressing the role that national military forces may play in either facilitating or encouraging trafficking in persons. 

Although zero tolerance policies may play an important role in reducing the involvement of peacekeepers and military forces with trafficking, they will only be as effective as the training mechanisms and accountability provisions they contain. Training programs must seek to create a taboo around trafficking in persons.
 Both the United Nations and individual member states must commit significant resources to develop training programs that will provide sufficient context to the crime of trafficking in persons to change existing attitudes and create a taboo around the offense. The United Nations must institute training programs for peacekeepers, and individual states must introduce similar programs for the training of national military forces, that (1) address the link between trafficking in persons and peacekeeping and/or military personnel, (2) teach members of the forces how to recognize trafficking in persons, and (3) teach members how to report instances of human trafficking perpetrated or facilitated by peacekeepers or military forces.
 In addition, individual member states must create real consequences for both involvement with trafficking and for failure to report the involvement with trafficking of other members of the peacekeeping or military force.

iii. The Need for Prosecution and Accountability


One significant problem with the United Nations’ zero tolerance policy is that the United Nations does not have the authority to prosecute allegations of trafficking, or complicity with trafficking and, as in cases of sexual exploitation and abuse, relies on contributing countries to prosecute those accused of trafficking. Morocco recently convicted four Moroccan soldiers serving as United Nations peacekeepers for involvement in trafficking.
 Unfortunately, the convicted soldiers received minimal sentences, ranging from three months to one year.
 Human Rights Advocates commends Morocco on the prosecution, urges other countries to prosecute allegations of trafficking brought against peacekeepers, and urges that all future sentences better reflect the nature of the crime. 

The United Nations should look to incentivize prosecution of alleged peacekeeper involvement with trafficking under the domestic laws of member states. Placing troop-contributing countries under an obligation in international law to investigate and prosecute allegations of trafficking brought against contingent members is one way to create such an incentive, and an important step in ending the role of peacekeepers in trafficking. The Council could help to create an obligation in international law by recommending an expansion of the use a note verbale to bind contributing countries to the both standards against sexual exploitation and abuse in the 2003 bulletin, and also the standards contained in the anti-trafficking zero tolerance policy.
II. The 21st Century Mercenaries: Holding Private Military and Security Companies Accountable for Human Rights Abuses, Including Sexual Exploitation, Abuse, and Trafficking

Although violence against women by peacekeepers and military forces during times of armed conflict garners significant attention, relatively little attention has been focused on similar human rights abuses perpetrated by a new contingency in armed conflict—Private Military and Security Companies (“PMSCs”). Despite the fact that many of the same factors that contribute to sexual exploitation, abuse, and trafficking by peacekeepers and military forces are present in the context of PMSCs, there have been few reports and even fewer investigations of these types of abuses by PMSCs. The lack of transparency surrounding their operations is likely a contributing factor to the low number of reports involving PMSCs.

PMSCs are corporations that provide a wide variety of services, both in their countries of incorporation and overseas. In addition to providing a broader range of services than traditional mercenaries, these PMSCs employ much more elaborate public relations machines, including an active cadre of political lobbyists.
 PMSCs vary in legal structure, taking the form of private companies, companies listed on the world’s stock markets, and subsidiaries of larger corporations.
 The services performed by PMSCs include direct combat, operational support, the provision of security, intelligence gathering, training, technical assistance, and post-conflict reconstruction.

Security and military support roles are increasingly being filled by PMSCs. For example, civilian contractors are currently engaged in key roles in Iraq and Afghanistan including reconstruction projects, training military and security personnel, and rebuilding infrastructure.
 Up to July 2004, the United States awarded contracts to PMSCs in Iraq and Afghanistan totaling more than $48 billion (USD).
 In July 2005, the United States Department of Defense estimated that there were at least 60 PMSCs working in Iraq, employing as many as 25,000 people. After the United States military, PMSCs operating in Iraq constitute the second largest occupying force.


As PMSC involvement in international contracts has increased, some allegations of human rights abuses have been leveled against them. In 2000, employees of a United States PMSC, DynCorp, in Bosnia were accused of participating in a sex trafficking ring and filming the rape of two women.
 DynCorp employed the individuals to recruit, hire and train International Police Task Force members in Bosnia-Herzegovina, a contract worth $15 million (USD).
 Although the employees were transferred out of Bosnia, the allegations did not result in a single criminal prosecution. In 2003, despite the documented instances of human rights abuses committed by its employees, the United States awarded the $50 million (USD) contract to train the new police force in Iraq to DynCorp.


It is likely that this report is only the tip of the iceberg when it comes to PMSC human rights abuses concerning violence against women. This is supported by emerging reports of human rights abuses committed by PMSCs in other circumstances, including the involvement of PMSC employees with the treatment of prisoners at Abu Ghraib prison.
 As the use of these forces increases, it is imperative that the international community focuses on the issue and encourages reporting of violence against women committed by PMSC employees.

Monitoring employees of PMSCs for human rights abuses, and holding employees accountable for those abuses, is complicated by two structural realities of PMSCs themselves. First, many PMSCs regularly use subcontractors and freelance consultants, making oversight and monitoring of employee actions even more difficult.
 Second, although many PMSCs claim to use a chain of command similar to military procedures, PMSCs do not have a legal consequence equivalent to the military court martial system.
 Moreover, contractual obligations have not been imposed on PMSCs operating in Iraq; a recent study indicated that not one out of sixty contracts included provisions requiring contractors to abide by human rights norms.

One possible approach for holding PMSCs accountable for human rights violations would be to withdraw or not renew government contracts if allegations of human rights abuses are corroborated. Although governments could use non-renewal of contracts to provide a powerful incentive for PMSCs to monitor and prevent human rights abuses by their employees, the above mentioned DynCorp incident demonstrates that this power has not been used as an effective check on PMSCs. In addition to the multi-million dollar contract for policing Iraq, DynCorp claimed revenue of just under $2 billion (USD) in 2006.
 Even if financial incentives were used effectively, there would still be a need for legal consequences for PMSC employees who commit human rights abuses.

Currently, “[PMSCs] and their employees fall into a grey area”
 and there is some question as to what legal regime should govern their activities.
 Given the history of human rights abuses committed by PMSCs and the rate at which use of these companies is increasing, the need to hold the employees of PMSCs legally accountable for human rights abuses committed while fulfilling their contracts is a matter of pressing concern. Both international standards and national legislation implemented by domestic governments have a role to play in regulating PMSCs.

In April 2005, the Commission on Human Rights established a working group on the use of mercenaries as a means of violating human rights.
 In addition to monitoring traditional mercenary activity, the Commission requested the working group “monitor and study the effects of the activities of private companies offering military assistance, consultancy and security services on the international market on the enjoyment of human rights.”
 In carrying out these purposes, the working group has included information on PMSCs in its annual reports.
 

The impunity enjoyed by PMSCs highlights the importance that the working group continues to focus attention on this emerging threat. The working group must continue to monitor the activities of PMSCs, and investigate allegations of human rights violations. In doing so, the working group should pay special attention to violence against women, specifically sexual exploitation, abuse, and trafficking.

Accountability and transparency play a key role in combating human rights abuses by PMSCs. In addition to monitoring and investigating allegations of human rights abuses by PMSCs, states employing PMSCs should be required to report to the working group. Reports should include the number of PMSCs, and the number of PMSC employees, currently under contract with the state. In addition, reports should provide the working group with detailed accounts of alleged human rights abuses committed by PMSC members and reported to the state, including details of subsequent investigations and prosecutions stemming from those reports. Such requirements will make it incumbent upon member states to take allegations of human rights abuses seriously, and may play a role in eroding the impunity currently enjoyed by PMSCs.

Given the realities of enforcement, national legislation may be the most effective way to implement standards for holding employees of PMSCs accountable for human rights abuses. The United States provides a positive example of the use of national legislation to combat human rights abuses by PMSCs. In the area of accountability for employee involvement with trafficking in persons, the United States Trafficking Victims Protection Reauthorization Act of 2005 includes a provision extending United States criminal jurisdiction to all government contractors for involvement with trafficking while stationed abroad. However, a provision establishing a Department of Defense Director to oversee anti-trafficking policy implementation for armed forces and contractors was deleted from the final version of the bill. 

In addition to specifically extending extraterritorial criminal jurisdiction for PMSC contractor involvement with trafficking, the United States has stated that, generally, PMSC employees are subject to criminal jurisdiction of United States federal courts.
 Unfortunately, there is little indication that employees of PMSCs will be held accountable in this forum. Reports indicate that, although there have been 20 known cases of alleged criminal activity by PMSC employees in Iraq, only one employee has been indicted in connection with these allegations.
 Worse yet, “[t]here has not been a single prosecution of a private military contractor in Iraq.”
 The impunity with which PMSC employees currently act is clearly demonstrated by the lack of zealous investigation and prosecution of the twenty allegations against PMSC employees in Iraq.


The extension of criminal jurisdiction to cover contractors stationed overseas is only the first step in addressing the human rights abuses committed by PMSCs. Without monitoring and enforcement mechanisms, the extension of jurisdiction alone will not be an effective means of holding contractors accountable.  To fully address the problem, all countries employing PMSCs must extend criminal jurisdiction and create effective mechanisms to monitor the actions of contractors stationed overseas.  There are a variety of ways that member states could implement monitoring and enforcement mechanisms, but the key aspect of any program must be transparency. Allegations of human rights abuses by PMSCs, and the outcome of subsequent investigations and prosecutions, must be made public. One way to accomplish this result would be to set up a government office charged with monitoring the actions of PMSCs currently under contract with the state; such monitoring should include investigations of PMSC activities in the field, receipt of reports of human rights abuses, and publication of an annual report detailing all allegations of human rights violations received and the outcome of any subsequent investigation and prosecution stemming from those allegations. 

States can also take action to combat human rights abuses committed by employees of PMSCs under contract with the state by implementing training programs. These programs should include information on obligations that international human rights law imposes on PMSC employees. Training should also be given on the proper method of reporting human rights violations that PMSC employees might witness to both the state and the working group on the use of mercenaries, or other appropriate international body. Finally, training programs must focus on the impact that human rights abuses—particularly sexual exploitation, abuse and trafficking—have on the victims, so that PMSC employees may fully comprehend the consequences of any actions in contravention of human rights norms.

III. Recommendations: Preventing Sexual Exploitation, Including Trafficking in Persons, by Military, Peacekeeping & Private Military and Security Companies

With respect to sexual exploitation, abuse and trafficking by military and peacekeepers, 

Human Rights Advocates urges the Council to recommend to the General Assembly that the United Nations: 

Use a note verbale to make the standards against sexual exploitation and abuse contained in the 2003 Bulletin binding on countries contributing troops to peacekeeping missions.

Use a note verbale to make anti-trafficking standards binding on countries contributing troops to peacekeeping missions.

Human Rights Advocates urges Member States to fully comply with Resolution 1325 by incorporating:

The recommendations contained in the 2003 Secretary-General’s bulletin into national military regulations, and requiring military forces to comply with these standards whenever they are involved in armed conflict.

A zero tolerance policy with regard to trafficking into national military regulations, including effective reporting and monitoring provisions, and require military forces to comply with these standards whenever they are involved in armed conflict.

A policy that the state will refrain from entering into peace agreements that incorporate immunity for military forces engaged in trafficking and sexual exploitation.

With respect to Private Security Companies,

Human Rights Advocates urges the Council to expand the mandate for Working Group on the Use of Mercenaries to include investigating reports of human rights abuses, monitoring the activities of government employed Private Military and Security Companies, and mandatory reporting to the working group by member states who contract with such companies.

Human Rights Advocates urges Member States to enact domestic legislation extending criminal jurisdiction to cover human rights abuses committed by all employees of private security companies under contract with any government agency, and including effective reporting and monitoring provisions.
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