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I. Irregular Migrant Workers and the Beijing Declaration and Platform for Action

 The Global Framework of the Beijing Declaration and Platform for Action (Beijing Platform) states that the "full realization of all human rights and fundamental freedoms of all women is essential for the empowerment of women."
  In addressing Women and the Economy as a critical area of concern, the Beijing Platform emphasizes that "[w]omen migrant workers, including domestic workers, contribute to the economy of the sending country through their remittances and also to the economy of the receiving country through their participation in the labour force."
  However, the Beijing Platform elaborates that "[t]hese trends have been characterized by low wages, little or no labour standards protection, poor working conditions, particularly with regard to women's occupational health and safety, low skill levels, and a lack of job security and social security, in both the formal and informal sectors." 
  

"Migrant female workers remain the least protected by labour and immigration laws."
  The International Labour Organization (ILO) estimates there are 86 million migrant workers worldwide
, earning more than US$100 billion annually.
  A “migrant worker” is a person who is, or has been, “engaged in a remunerated activity in a State of which he or she is not a national.”
  The ILO recognizes the right to organize as a fundamental human right.
  Migrant workers are often denied access to legal services, health care, social security, and other health and safety protections.
  
The Beijing Platform's Global Framework continues by stating that "[w]omen often have no choice but to take employment that lacks long-term job security or involves dangerous working conditions, to work in unprotected home-based production or to … enter the labour market in under-remunerated and undervalued jobs, seeking to improve their household income; [or]to migrate."
  In the past two decades, more women have been migrating alone.  This phenomenon, known as the feminization of migration, is the result of a greater demand for women in certain sectors.  Women represent as much as 76% of the migrant labor force in some countries.
  Although overall women were 48.8% of all migrants in 2000, up from 46% in 1960s, these figures do not illustrate the significant increase of women migrating alone.
  This shift has been most dramatic in Asia, where an estimated flow of 800,000 Asian women workers migrate each year.
 
The Global Framework states that "massive movements of people have profound consequences for family structures and well-being and have unequal consequences for women and men, including in many cases the sexual exploitation of women."
  In addressing Women and Violence as a critical area of concern, the Beijing Platform emphasizes that "[s]ome groups of women, such as women migrant workers, are particularly vulnerable to violence."
  When national labor laws discriminate against migrant workers in violation of international law, it encourages discrimination, slavery, arrests, exploitation, and abuse.  Every year, an estimated 800,000 migrant women will be trafficked.
   
II. The Impact of National Labor Laws on Irregular Women Migrant Workers
Despite international treaty obligations, discriminatory national labor legislation is having a detrimental effect worldwide on irregular workers.  Women migrant workers are particularly vulnerable in the electronics sector in Malaysia, in the post-Hoffman United States, in the seasonal agriculture sector in Europe, and in the domestic sector in the Gulf States.  The experiences of these women illustrate the critical need of member states to prohibit discrimination on the basis of immigration status with respect to national labor legislation irrespective of national immigration policy.  
A. Malaysia

There are two million Indonesian migrant workers in Malaysia, at least one million of whom are undocumented.
  Indonesians in Malaysia make up the largest irregular migration flow in Asia and globally are second only to Mexicans entering the United States.
  More than one-third of these workers find jobs in manufacturing, especially in Malaysia’s prolific electronics industry.
  The Malaysian government does not allow national unions in the electronics industry, effectively denying up to 720,000 Indonesian migrants the right to organize.  Indonesian women also find jobs in domestic work.
  Although working in degrading working conditions, these women must sign individual employment contracts that state they cannot belong to a union.  With 23% of Indonesian migrants finding jobs in domestic work, up to 460,000 migrant women are denied the right to organize. 

On May 10, 2004, the governments of Indonesia and Malaysia signed a Memorandum of Understanding (MOU) between the two countries regarding their migrant workforce.
  This MOU, which went into effect on August 10, 2004, prohibits migrant workers from joining trade unions and forming associations.
  Moreover, the MOU excludes domestic workers, gives employers the right to hold workers’ passports, and lacks minimum labor standards.
   
The situation is much worse for Malaysia’s irregular migrant workforce.  In 2002, Malaysia conducted mass deportations of its illegal migrant workforce. 
  Before being deported, irregular migrants are sent to worker detention camps.
  Living in harsh, overcrowded conditions, where food, clean water, and medical care are scarce, many migrants become ill or die.
  In the detention camp in Nunukan, at least 64 irregular Indonesian workers and their children have died from dehydration, dysentery, or respiratory illness.
  It is reported that Malaysian police sexually abused a 13-year-old Filipina girl during detention.
  Other migrants left Malaysia willingly to escape stricter penalties under the Immigration Amendment Act of 2002, which included whipping, caning, and longer prison sentences for irregular migrants.
  Malaysian Deputy Home Affairs Minister Datuk Tan Chai reported that 18,607 illegal migrants had been whipped as a penalty under this amendment by the end of 2004.
  On March 1, 2005 the Malaysian government will launch another campaign to arrest and deport the nearly one million irregular Indonesian migrants.
  
B. United States and U.S. Territories 

In its 2002 case Hoffman Plastic Compounds, Inc. v. National Labor Relations Board, the United States Supreme Court eliminated the traditional back pay remedy for undocumented workers whose rights have been violated under the National Labor Relations Act (NLRA).
  The Court reasoned that awarding back pay to irregular workers was “foreclosed by federal immigration policy, as expressed by Congress in the Immigration Reform and Control Act of 1986.”
  The Court claimed that irregular workers’ rights would still be protected under the NLRA through “cease and desist” orders requiring the employer to “post a notice to employees setting forth their rights under the NLRA.” 
  However, with no financial incentive for employers not to violate the NLRA or for workers to report NLRA violations, Hoffman effectively eliminates any legal bargaining rights for irregular workers while rewarding employers for violating both immigration and labor policy.
  In his dissenting opinion, Justice Breyer reasoned, “in the absence of the back pay weapon, employers could conclude that they can violate the labor laws at least once with impunity. . . . Hence the backpay remedy is necessary; it helps make labor law enforcement credible; it makes clear that violating the labor laws will not pay.”
  

Hoffman potentially affects approximately 5.5 million irregular workers.
  The cease and desist order, the only remedy left to irregular workers, does not cure past violations, amounting to “one free pass” for employers.
  Some employers have attempted to use Hoffman to deter migrants from asserting their rights.
  Employers have argued that employees’ immigration status should be discoverable before a finding of an unfair labor practice.
  Other employers have attempted to use Hoffman to prevent irregular migrants from voting in union elections.
  The result is increased violations of the labor rights of migrant workers.  In the meatpacking industry, where workers are in danger of losing a limb, employers frequently deny workers’ compensation to employees injured on the job, intimidate and fire workers who try to organize, and exploit workers’ immigrant status in order to keep them quiet about abuses.
   

The chilling effect of Hoffman has extended beyond the scope of the NLRA.  The Equal Employment Opportunity Commission rescinded its enforcement guidelines that allowed for the backpay remedy for irregular workers.
  Employers have attempted to expand Hoffman to dismiss claims under Title VII of the Civil Rights Act, the Fair Labor Standards Act, the Americans With Disabilities Act, and common-law tort law.
  Agricultural workers, not covered under the NLRA, have been victims of trafficking.  Four New York farm labor contractors pled guilty to trafficking-related criminal charges for transporting migrant farmworkers in crowded vans from Arizona to New York, demanding smuggling fees, rent payments, transportation costs, and money for food.
  With threats of deportation and no protection under the NLRA, migrant workers have no effective rights to freedom of association, organizing, or collective bargaining in the United States and U.S. territories, leading to further exploitation.
 
C. Gulf States 
Many women migrate to the Gulf States to work as domestic workers engaged in housekeeping, child care, and elder care.  These workers are particularly vulnerable to human rights violations, due to the lack of coverage in labor legislation of domestic work, unchecked practices of unscrupulous recruitment agents, the withholding of passports of domestic workers, strict employee-tied residency rules, slavery-like working and living conditions, physical and verbal abuse, and sexual violence.
  
Domestic workers are excluded from labor law in Jordan, Kuwait, Lebanon, Oman, Qatar, Saudi Arabia, and United Arab Emirates and are therefore not permitted to either found or belong to a trade union.
   Domestic work is not fully recognized or valued as work, or, at best, is classified as ‘unskilled’ work.
  These workers are denied any method of formal redress to poor working conditions in most of these countries, such as in Qatar, where domestic workers may not strike.
  In the United Arab Emirates, domestics have no legal remedy to their mistreatment other than expulsion.
  

With little employment benefits or trade union rights, women domestic workers are "invisible" and more vulnerable to exploitation and abuse.
  In Kuwait, domestic workers, mainly women, are subject to prosecution if they leave their employers, who often confiscate their passports, and are frequently the victims of physical and sexual abuse.
  Lebanon’s large population of Ethiopian migrant women workers suffer badly from their lack of legal protection.  Many are held in conditions of near slavery, and some have even been killed.
  In Saudi Arabia, there are numerous reports of abuse towards domestic migrant workers, including restrictions on movement, forced confinement, lack of food, physical and sexual assault, and murder.  Some countries have prohibited their citizens from accepting work in Saudi Arabia.
  
Foreign workers have restricted trade union rights in many of the Gulf States, including Jordan, Kuwait, Lebanon, Oman, Israel, Qatar, Saudi Arabia, Syria, United Arab Emirates, and Yemen, despite the large migrant workforces in these countries.
  Foreign workers compose 85% of the workforce in the United Arab Emirates, 80% in Kuwait, 75% in Qatar, 60% in Saudi Arabia, and 50% of the workforce in Oman and over 90% of the Omani private sector.
  In Kuwait, at least 100 workers are required to organize a trade union.  Of these founding members, at least 15 workers must be of Kuwaiti nationality, restricting workers from organizing in the private sector as the majority of workers are migrants.  Foreign workers must have resided in Kuwait for at least five years and must obtain a certificate of moral standing and good conduct before they are allowed to join trade unions as non-voting members, eliminating this option for irregular migrants.  Less than 5% of the unionized workforce is foreign.  Foreign workers are not permitted to run for any trade union leadership positions.
  In Israel, Palestinians from the West Bank and Gaza Strip who work in Israel are not permitted to join Israeli trade unions, organize their own unions in Israel, or carry out Palestinian trade union activities in Israel.
  In Qatar, migrant workers, dependent on their employers for their work permits, often fall victim to abuse from their employers.
  In Saudi Arabia, salaries are determined based on nationality of the worker.
  The Saudi Development Plan for 2000-2004 aimed to replace 471,000 expatriates with Saudi workers.
  In Syria, only workers of Arab nationality can stand for election to trade union office.
  In the United Arab Emirates, migrant workers risk expulsion if they try to organize trade unions or take strike action.  One employer deported foreign workers for going on strike.
  Garment workers from India, Pakistan, Sri Lanka, and the Philippines have to endure the worst conditions.  The problems migrant workers face is compounded by a general limitation on trade union rights in many Gulf countries.
  
D. European Union
With 30 million migrant workers, Europe is the region of the world that attracts the largest number of migrant workers and their families.
  Nineteen million of these migrants work in the EU-15.
  Although migrant workers are given labor law protection in most EU countries, these workers nevertheless face discrimination in practice.  Migrants are employed in low-skilled jobs and labor-intensive sectors, where working conditions are poor.
  Women make up 40% of seasonal agricultural workers in Germany, where trade unionists have reported these workers are “likely to be found sleeping in cars, barns or cellars, without toilets or access to water.”
  Women far outnumber men in the informal economy, and are sometimes recruited through clandestine or criminal intermediaries employing slave-like practices.
   The UK’s “gang masters” and Southern Italy’s “caporale” bill the farmers and set the wages for the agricultural workers, deducting transportation costs, food, and other administrative costs from the workers’ earnings.
  In March 2004, Italian authorities broke up a network of small Chinese family-run companies near Florence that were employing children – some of whom were under 10 years old – in the textile and leather sectors. 
  

One statutory example of discrimination on the basis of immigration status with respect to national labor laws is occurring in Spain.  The Basic Act on the Rights and Freedoms of Foreigners in Spain and their Social Integration, which entered into force in January 2001, restricted the right to freedom of association, right to organize, and the right to collective bargaining by stating that foreigners may exercise such rights and freedoms only “when they obtain authorization for their stay or residence in Spain.”
  Trade unions and opposition political parties are currently challenging the Act in a case before the Constitutional Court.
  Although Spanish workers’ confederations and trade unions have established information centers for foreign workers, many irregular migrants fear that joining a union would result in deportation or unemployment.
  In spite of these regulations, mothers and young children, unaccompanied minors and pregnant women make the dangerous crossing each year from North Africa to Andalusia.
  Those who survive the journey may end up living in plastic and wooden “chabolas,” with no running water or toilet facilities, and little to eat.

III. Labor Rights for Irregular Workers under International Law 
International and regional human rights instruments recognize the right of migrant workers to the right of freedom of association, right to organize, and the right to collective bargaining, irrespective of immigration status.  National trade unions, often collaborating regionally, have begun to challenge violations of international law in regional and international tribunals.  
A. Relevant International Law

The International Covenant on Economic, Social, and Cultural Rights (ICESCR), ratified by 149 state parties, entered into force on January 3, 1976.
  The ICESCR states that everyone has a right to “form trade unions and join the trade union of his choice, subject only to the rules of the organization concerned.”
  The exercise of this right is subject only to restrictions based on national security, public safety, public health or morals, or the rights and freedoms of others.
  Moreover, legislative measures may not be taken that would “prejudice, or apply the law in such a manner as would prejudice, the guarantees provided for in [the] Convention.”

The International Covenant on Civil and Political Rights (ICCPR), ratified by 152 state parties, entered into force on March 23, 1976.
  The ICCPR states that “[e]veryone shall have the right to freedom of association with others, including the right to form and join trade unions for the protection of his interests.”
  Moreover, “[n]o restrictions may be placed on the exercise of this right other than those which are prescribed by law and which are necessary in a democratic society in the interests of national security or public safety, public order, the protection of public health or morals or the protection of the rights and freedoms of others.”

The International Labour Organization (ILO), with 177 member states, was founded in 1919 and became the first specialized agency of the U.N. in 1949.
   ILO standards in general cover all workers irrespective of nationality.  Each member country is bound by these, whether or not they have ratified those Conventions, since freedom of association is taken to be a constitutional norm binding on countries by virtue of their membership in the organization.
  All members, even if they have not ratified the Conventions in question, have an obligation to respect, promote, and realize the principles concerning fundamental rights that are the subject of those Conventions.
  The primary ILO Conventions protecting the rights of migrant workers include 87 - Freedom of Association and Protection of the Right to Organise Convention adopted July 9, 1948, 97 – Migration for Employment Convention adopted July 1, 1949, 98 – Right to Organise and Collective Bargaining Convention adopted July 1, 1949, and 143 – Migrant Workers (Supplementary Provisions) Convention adopted June 24, 1975.

The International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (Migrant Convention), ratified by 27 state parties, entered into force on July 1, 2003.
  The Migrant Convention states that “[n]o migrant worker or member of his or her family shall be held in slavery or servitude.”
  Moreover, migrants and their families have the right “to join freely any trade union” and “to seek the aid and assistance of any trade union” without any “restrictions . . . placed on the exercise of these rights.”
 

Many regional human rights instruments also address the rights of migrant workers to freedom of association and collective bargaining regardless of immigration status.  The European Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention) with 45 member states, states that “[e]veryone has the right to … freedom of association with others, including the right to form and to join trade unions for the protection of his interests.”
  No restrictions are placed on the exercise of this right, unless they are “necessary in a democratic society in the interests of national security or public safety, for the prevention of disorder or crime, for the protection of health or morals or for the protection of the rights and freedoms of others.”
  The African Charter on Human and Peoples’ Rights (African Charter), with 53 member states, asserts that “[e]very individual shall have the right to free association provided that he abides by the law.”
  The American Convention on Human Rights (American Convention) states that “[e]veryone has the right to associate for … economic, labor, . . . or other purposes.”
  The exercise of this right is subject only to restrictions based on national security, public safety, public health or morals, or the rights and freedoms of others.
  The Charter of the Organization of American States (OAS) states that “workers … have the right to associate themselves freely for the defense and promotion of their interests, including the right to collective bargaining and the workers’ right to strike….”
  Finally, the American Declaration of the Rights and Duties of Man (American Declaration) states that “[e]very person has the right to associate with others to promote, exercise and protect his legitimate interests of a political, economic, . . . professional, labor union or other nature.”
  
B. Legal Challenges under International Law 

In March 2001, The General Union of Workers of Spain filed a complaint with the ILO’s Committee on Freedom of Association against the Government of Spain in response to Spain’s Basic Act on the Rights and Freedoms of Foreigners in Spain and their Social Integration. 
  The complaint alleged the government’s [d]enial of the right to organize and strike, freedom of assembly and association, the right to demonstrate and collective bargaining rights to ‘irregular’ foreign workers.”
  Despite anti-discrimination language in the Spanish constitution, the government of Spain distinguished between “legal immigrants” and “illegal immigrants.”
  The Committee on Freedom of Association concluded that the Act was a violation of “Article 2 of Convention No. 87 according to which workers, without distinction whatsoever, have the right to join organizations of their own choosing.”
  

In October 2002, the American Federation of Labor and the Congress of Industrial Organizations (AFL-CIO) and the Confederation of Mexican Workers (CTM) filed a complaint with the ILO’s Committee on Freedom of Association in response to the Hoffman decision, alleging “on the basis of their immigration status, millions of workers have lost the only protection that had been available to ensure respect for their freedom of association rights.”
  Moreover, the decision “puts the United States squarely in violation of its obligations under ILO Conventions Nos. 87 and 98 and its obligations under the ILO’s 1998 Declaration on Fundamental Principles and Rights at Work.” 
 In its conclusions, the ILO found that the post-Hoffman remedies available to migrant workers in the United States were “inadequate to ensure effective protection against acts of anti-union discrimination.”
  The ILO also recommended that the United States amend labor law to bring it into conformity with freedom of association principles and ensure “effective protection for all workers against acts of anti-union discrimination in the wake of the Hoffman decision.”

The Inter-American Court of Human Rights has the power to exercise a broadly defined advisory jurisdiction and may issue advisory opinions concerning the meaning of the American Convention, the American Declaration, and other human rights instruments.
  In May 2002, Mexico requested an advisory opinion in response to the question:  “Can an American State establish in its labor legislation a distinct treatment from that accorded legal residents or citizens that prejudices undocumented migrant workers in the enjoyment of their labor rights, so that the migratory status of the workers impedes per se the enjoyment of such rights?”
  The Court decided unanimously that “the State has the obligation to respect and guarantee the labor human rights of all workers, irrespective of their status as nationals or aliens, and not to tolerate situations of discrimination.”
  Moreover, “workers, being possessors of labor rights, must have all the appropriate means to exercise them.  Undocumented migrant workers possess the same labor rights as other workers in the State where they are employed.”

IV. Specific Recommendations

Human Rights Advocates urges the Commission on the Status of Women to recommend to U.N. Economic and Social Council (ECOSOC):

A. Recommend individual member states 

1. Affirm the right to freedom of association, the right to organize, and the right to collective bargaining with no discrimination on the basis of immigration status as established in the ICESCR, ICCPR, and ILO Conventions and highlighted in the recent decisions of the ILO and the Inter-American Court.

2. Review their migration legislation policies, and conducting in-depth studies on the causes of irregular migration and the correlation between irregular migration, migration legislation and policies and the trafficking of women and children.

3. Ratify the International Convention on the Protection of the Rights of All Migrant Workers and Members of their Families.

B. Recommend that the Commission on Human Rights’ Special Rapporteur On Migrant Workers, in fulfillment of her mandate "to recommend actions and measures applicable at the national, regional and international level to eliminate violations of the human rights of migrants" include information on:

1. The right to freedom of association, the right to organize, and the right to collective bargaining with no discrimination on the basis of immigration status as established in the ICESCR, ICCPR, and ILO Conventions and highlighted in the recent decisions of the ILO and the Inter-American Court.
2. The rights of domestic workers to freedom of association, organize, and collective bargaining with no discrimination on the basis of immigration status.  
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