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I. Introduction

Explosive levels of consumption and rapid technological advances have magnified the need to find ways to dispose of its consequential waste.  Electronic waste or e-waste, in particular,
 contains toxic chemicals that, when disposed of improperly, damage the environment and health of its inhabitants.  These effects are felt more in developing countries than in developed countries, the principal creators of e-waste. 
  As the landfills in developed countries fill up and disposal costs associated with stricter regulations rise, there is increasing pressure to dispose of the waste elsewhere and as inexpensively as possible.  The search for the cheapest method of disposal has created a race to the bottom, in which developed nations ship their toxic wastes to countries with ineffective environmental regulation and limited capacity to safely handle toxic waste. 
This report will illustrate the devastating impact of the illicit transfer of toxic and dangerous substances on human rights, highlighting China’s e-waste recycling industry.  It will also address the need for creation and enforcement of uniform regulation among states calling for standardization of what constitutes “hazardous” and “recycling,” implementation of e-waste tracking systems, recycler certification programs, producer responsibility laws, and procedures through which citizens can quickly file grievances and receive compensation if needed.  Stronger regulation and enforcement will also help ensure accountability of any entity, whether government or corporation, taking part in the illicit toxic trade resulting in violations of human rights.  

Furthermore, this report will call for the continued support and expansion of the mandate of the Special Rapporteur to include not only the illicit transfer and dumping of toxic and dangerous substances but also the legal transfer and dumping of such substances.  Without the standardization of key terms such as “recycling” and “hazardous,” there will be inevitable adverse impacts on human rights, even if a particular transfer is legal.  This is because what is considered hazardous in one country may not be considered hazardous in another, even though the impact on the environment and human rights is the same.  Thus, the Rapporteur should be mandated to address human rights violations resulting from both illicit and legal toxic transfers.
1.  Impact of Toxic Transfers on Human Rights
The Human Rights Commission recognized and reaffirmed that the illicit traffic in and dumping of toxic and dangerous products and wastes constitutes a serious threat to human rights, including the right to life, the enjoyment of highest attainable standard of physical and mental health, water, food, adequate housing and work.
  

The transfer of toxic and dangerous substances not only impacts human rights but also threatens the environment in numerous ways. The United Nations and other international entities have increasingly recognized and supported the concept of a human right to a healthy environment.  The Stockholm Declaration of 1972 provides that “Man has the fundamental right to freedom, equality and adequate conditions of life, in an environment of a quality that permits a life of dignity and well-being, and he bears a solemn responsibility to protect and improve the environment for present and future generations.
  Principle 1 of the 1992 Rio Declaration on Environment and Development provides that “[h]uman beings are at the center of concerns for sustainable development. They are entitled to a healthy and productive life in harmony with nature”
   The African Charter of Human and People’s Rights, declares that “[a]ll peoples shall have the right to a general satisfactory environment favorable to their development.”
  The American Convention on Human Rights upholds everyone’s “right to live in a healthy environment and to have access to basic public services.”
  The UN Draft Declaration of Principles on Human Rights and the Environment, recognizes that “[a]ll persons have the right to a secure, healthy and ecologically sound environment.”
  All this reflects important work and a continuing dialogue that should not be ignored in recognizing the right to a healthy environment.
Moreover, over 99 national constitutions recognize a government’s duty to protect the environment from harm.
  Over fifty recognize either the right to a healthy environment or duty of the government to provide for one.
   Whether a right to the environment is derivative or fundamental, the urgency and call for action is the same: the environment must be protected.  Whether the end is protection of the environment in and of itself or whether it be protection of the environment to protect human rights, nation-states have increasingly recognized and should unite in implementing measures that protect the environment, especially when they impact human rights.
Because of the global nature of the environment and the transboundary consequences of environmental pollution, environmental standards, particularly as they relate to the toxic trade, must be standardized and equally enforced.  Without standardization of environmental regulations, the race to the bottom that compels the search for the cheapest way to dispose of hazardous waste will continue to burden countries without the resources to implement and/or enforce environmental regulations that would protect their citizens from harm.  Only through multilateral efforts, will the race to the bottom for the cheapest waste dump cease and will human rights, regardless of geographic location, be protected.   
II.  THE HUMAN RIGHTS IMPACT OF RECYCLING E-WASTE  
E-waste is an especially noxious form of hazardous waste that disproportionately burdens developing countries, adversely impacting the human rights of their citizens.  Ironically, however, e-waste has also created a burgeoning recycling industry that has created jobs in these countries.  Thus, although this toxic industry has negatively impacted the human rights to life, health, water, food, work, and housing, inter alia, the workers and families living off the industry have become perversely dependant upon it.  Furthermore, with the growth of a middle class propelled by industries such as e-waste recycling, the consumption of electronics will continue to rise, further exacerbating the already serious problem of finding safe e-waste disposal.   

Section II will address the negative impact the electronic waste industry has on human rights, using China as an example.  Previous reports submitted by the HRA to the Human Rights Commission/Council have all documented the problem of e-waste in China.
  Still, it is useful to highlight China because it is the biggest receptor of e-waste and has a growing middle class that has the potential to surpass the developed world’s current consumption levels, which would aggravate the e-waste problem.
1.  Guiyu: A Chinese E-Dump
Eighty percent of U.S. “recycled” electronic waste ends up in the small town of Gùiyǔ (贵屿), a one-industry town in the southern province of Guangdong, China, filled with enterprises called “recyclers.”  About eighty percent of families work in the Gùiyǔ recycling industry and recover copper, gold, and other valuable materials from electronics all without adequate, if any, protective equipment— all for $1 to $3 a day.
  
The fifteen million tons of e-waste entering the town impact residents’ and industry workers’ right to health.
  Hazardous chemicals are released from e-wastes through disposal or improper recycling processes, threatening the health of local residents through direct exposure or contamination of the environment.  For example, in Nigeria, another e-waste receiving country, toxic heavy metals found in cathode ray tubes (CRTs) in computers, such as lead, barium and cadmium, where found to be very harmful to health if they entered the water system, damaging human nervous and respiratory systems.
   Similarly, people in the Guiyu area suffer from health effects including brain-damage, lung-burning, skin damage, headaches, vertigo, nausea, chronic gastritis, gastric and duodenal ulcers, and birth-defects resulting from exposures to toxins like lead, mercury, cadmium and bromated flame retardants.
   Guiyu is also plagued by dioxin levels up to 56 times World Health Organization standards.
   
E-waste also impacts the rights of a child to health.
  About 82 percent of children under 6 around the Guiyu area suffer from lead poisoning as lead enters their systems through food, water, air, and soil.
   The impact multiplies when considering that lead has disastrous effect on the development of children’s central nervous systems that will impede their learning abilities and thus on their right to education.

E-waste also affects the rights to water
 and work
 in an interrelated way.  Heavy toxic metals have rendered Guiyu’s drinking water useless, with once potable water now able to dissolve a coin in a few minutes.
  Consequently, water is abnormally expensive in this town and must be imported from other villages thirty miles away.  Without water, the villagers cannot seriously consider either growing their own food or having alternative sources of income other than “e-recycling.”   In order to survive, they have become perversely dependent on an industry that continues to harm them in many ways.
   What makes this worse is that most are peasant migrant workers who do not even know of the health consequences resulting from handling toxic wastes.
   Thus, the toxic waste dumping has seriously violated their right to information
 and to free, prior and informed consent.
  
The dumping of many tons of e-waste material and process residues into workshops, yards, roadsides, open fields, irrigation canals, riverbanks, ponds, and rivers has caused Guiyu to become conspicuously polluted.
  Now known as “trash town,”
 Guiyu’s air is black and foul-smelling and its streams visibly pungent.
  Several studies have reported the soaring levels of toxic heavy metals and organic contaminants in samples of dust, soil, river sediment, surface water, and groundwater of Guiyu.
  At this rate, it is not speculative to predict that the town will one day become uninhabitable, displacing residents and impacting their human rights to work
 and to housing.
  
There are many ways that nation-states can help with the adverse impacts of the toxic trade on human rights.  The next section will highlight the importance of having regulations in place that ensure government and corporate accountability and through which a victim can immediately file a grievance and receive compensation as necessary.  
III.   The Need for Effective Regulation as a Way to Address the Adverse Impacts   

of the Transfer and Dumping of Hazardous Products on Human Rights
All countries, especially those producing the most waste, must take responsibility in ensuring respect for human rights regardless of borders.  There is a domestic interest in ensuring the proper disposal of hazardous and toxic wastes in other countries.  Because of the transboundary nature of environmental contamination, its effects on human rights are felt across many borders.  For example, environmental pollution in China can ultimately lead to asthma and other problems affecting the right to health in the Americas.
  Likewise, the leaking of toxic substances into the ground gets into the stream of water that knows no boundaries.  As a result, people on one side of the globe can consume contaminated fish and other products that were originally polluted somewhere else.  The impact on human rights of the improper transfer and dumping of toxics, thus, has a potentially global impact, far bigger than the geographically isolated dumpster area that many consider places such as Guiyu to be.
Leading waste-producing and developed countries have a responsibility to ensure that its waste is disposed of properly and without adverse impacts on human rights.
  For example, while Guiyu is the world’s leading e-dump, the U.S. is the world’s leader in generating hazardous wastes, producing 279 million tons in 1995 and exporting 226,000 tons of that figure.
  In terms of e-waste, the U.S. Environmental Protection Agency (“EPA”) estimates that the U.S. produced about 2 million tons of e-waste in 2005.
   The full amount of e-waste that the U.S. exports is hard to determine because the EPA has only studied figures for CRTs.
  In 2005, the U.S. collected and exported about 107,500 tons of CRT monitors and TVs for remanufacture or refurbishment.
  It also sold another 24,000 tons of CRT glass to markets abroad for glass-to-glass processing.
  Even now, most e-waste ends up in landfills but many U.S. states have recently instituted new laws prohibiting disposal of some types of e-waste like computer monitors in landfills.
  With other U.S. states surely following, the amount of e-waste collected for recycling and exported abroad for final disposal will increase.
  Waste-producing nation-states must ensure that they implement and enforce regulations aimed at properly recycling mounting electronic waste.
1.  The Need for Domestic Regulations Addressing the Prevalence of Sham Recyclers
While an increase of government recycling initiatives is commendable, governments must take into account a private recycler’s environmental practices when deciding what company to use or recommend.  For example, the U.S. EPA admits that only business practices, not environmental practices of private recycling companies are evaluated for inclusion on the U.S. General Services Administration’s (“GSA”) Environmental Services Schedule.
  The Schedule facilitates the contracting process by providing a list of service providers that have a regular relationship and pre-negotiated prices with the government.
  If environmental practices are not considered and because competitive prices plays a role in inclusion on the list, then it is likely that some of these companies may actually be “sham recyclers.”
  With the U.S. federal government purchasing approximately $66 billion worth of information technology equipment and services annually
 and looking to increase that figure to $71 billion in 2009,
 it should use its buying power to demand that the recyclers they use are in fact not harming the environment.
The prevalence of “sham recyclers” is a real threat to efforts to manage waste.
  After the adoption of the Basel Convention,
 a multilateral treaty that seeks to control the dumping of hazardous wastes into developing countries, many U.S. exporters began posing as recyclers rather than dumpers.
  A 2005 Government Accountability Office report found that "it is difficult to verify that exported used electronics are actually destined for reuse, or that they are ultimately managed responsibly once they leave U.S. shores."
  By exporting waste abroad, U.S. “recyclers” not only avoid the cost of environmentally sound disposal domestically, but also earn money from selling the wastes to places like China, India, and Africa.
  All governments should share responsibility for any environmentally irresponsible conduct by a private recycler it recommends or with whom it contracts.  
There are three things governments should do to promote responsible recycling and prevent waste from going to sham recyclers.  One is to implement a publicly-accessible tracking system for e-waste that traces ownership through the stages of recycling, including downstream vendors.
  Another is to execute a government certification program whereby the government, adhering to international treaties and domestic legislation, certifies recycling companies based not only on their good business practices, but on proven sound environmental practices.
  Certification should be made contingent upon each recycler’s accountability to the practices of any subcontracted company or second-hand recycler.  Third, governments should hold sham recyclers accountable and prosecute them for failing to abide by domestic and foreign law.

2.  The Need for Multilateral Regulations that Standardize Key Terms
Because of inconsistent environmental standards and because what constitutes a “hazardous transfer” differs from country to country, the legal transfer of toxic substances can also impact human rights.  Because of these different laws, the same exact transfer may be illicit in one context and not another, even though the adverse effects are identical.  

 One way to protect human rights irrespective of geographic location is for nation-states to standardize and enforce the definitions of “hazardous” and “recycling.”  The problem and malleability of what is considered recycling is alarming: By 1994, ninety percent of hazardous waste exports were destined as “recycling.”
   Since recycling is defined as “further use”, it can be used as a pretext for exporting hazardous wastes, particularly to poor countries, for energy production and as road-building or construction material.
  For example, the definition of recycling is broad enough to include the use of polychlorinated biphenyls (“PCBs”) as fertilizer and piles of waste to raise the ground level of South Pacific islands.
  Furthermore, many hazardous waste operations, like incineration plants, lead recycling factories, export of plastic residues containing hazardous substances, export of ships for recycling operations, are allowed to call themselves recyclers under the current fuzzy definition.
  One European initiative to standardize the definition of “recycling” excludes “recycling” to non-material forms, such as combustion, chemical energy, or waste-to-fuel processes.

Similarly, lack of a standard definition of “hazardous” actually encourages a race to the bottom, with entities shopping for places that do not consider their toxic goods “hazardous”
 and governments offering lax definitions in order to attract businesses.  Even the definition of hazardous in a multi-lateral agreement like the Basel Convention has not led to a uniform standard.  This is because that definition is subject to different interpretations and also because national laws are allowed to add hazardous wastes to the scope of the Convention.
  The treaty states that a hazardous waste is one that is “capable, by any means, after disposal, of yielding another material, e.g., leachate, which possesses any of the characteristics” listed in Annex III, including toxicity.
  Canada has interpreted this definition to mean “hazardous [only] if it is displaying hazardous characteristics at the time of exportation.”
  Other developed nations have deemed a waste hazardous if it could leach toxins at any point after disposal.
  By standardizing the definition and interpretation of the word, governments can help stop the race to the bottom.  
3.  Ensuring Corporate Accountability
Because of the nature of the lifecycle of wastes— its passage through many hands from production to use to disposal—it is sometimes difficult to ascertain how to assign percentages of culpability for human rights violations resulting from illicit toxic transfers.  Nevertheless, the role of corporations is too great to ignore.
That 51 out of the 100 largest economies in the world are global corporations demonstrates the powerful influence these international entities can exert vis-à-vis a developing nation.
  For example, in 1988, the government of Guinea-Bissau was reportedly offered an amount that equaled more than four times its GNP in exchange for accepting fifteen million tons of toxic waste.
  It is even easier for a corporation to exert influence over an individual.  For example, while China has regulations prohibiting the importation of these wastes, it often does not take much to convince a corrupt official to allow e-wastes in.
  

Besides being influential, corporations receive many benefits from electronics including productivity gains and banking services.
  Manufacturers of electronics receive even more direct benefits.  Thus because of these advantages, corporations should use their influence to ensure adherence to laws prohibiting e-wastes imports and to ensure responsible e-waste recycling.


First, manufacturers should take responsibility for the recycling of their own products, including costs associated with it.  Extended Producer Responsibility, as this policy solution is called, will provide the incentive for the manufacturer to use non- or less toxic materials in the production process and to design the product to last longer and be more easily disassembled and recycled.
  Less toxic materials in electronics will ultimately make them less expensive and much safer to recycle.
   Manufacturers should also invest in the recycling industry with the aim of making it safer and more environmentally friendly.  For example, they can provide funds earmarked for providing recycling industry workers with adequate protective gear to use when disassembling the manufacturers’ products.  


Second, all corporations should sign agreements promising not to dump toxic e-waste on developing countries and not to dispose of e-waste in landfills or incinerators, including waste-to-energy incinerators.
  To achieve this, businesses should use only licensed or permitted recyclers and always ask where a recycling company intends to recycle the material.  Furthermore and in order to avoid sham recyclers, businesses should incorporate a system in which they pay half of the recycling fees to the recycler up front; then they pay the remainder after they see a receipt from a legitimate recycler, processor or disposal site.
   Moreover, all corporations should provide consumers with full transparency and disclose who their recycling vendors are, including downstream vendors and the final disposition of these materials.
    
4. The Need for Grievance Procedures and Regulations Facilitating Compensation 
The lack of procedure and regulation often makes it difficult for toxic trade victims to address their grievances and receive compensation.
   Only an adequate procedural infrastructure and efficient regulatory scheme will protect victims’ right to remedy.
  
IV.  Conclusion and Recommendations
Electronics provide governments, corporations, and consumers with a wide range of benefits that include educational systems, health services, productivity gains, banking services, and entertainment.
  Thus, everyone has a responsibility to ensure responsible e-waste recycling.
Human Rights Advocates urges the Human Rights Council to renew the mandate of the Special Rapporteur on the adverse effects of the illicit movement and dumping of toxics and dangerous substances and products.
 
1. Furthermore, because exposure to toxic wastes, whether resulting from an illicit or legal transfer, causes the same devastating effects, Human Rights Advocates urges the Council to expand the mandate to include legal transfers and dumping of toxics.
Human Rights Advocates urges the Council to recommend all Member States to:

1. Assume responsibility for private recycling companies with whom they contract and prosecute sham recyclers.  Align domestic environmental standards with international obligations and enact domestic environmental legislation and waste management practices that prohibit the export of waste to “recycling” centers abroad that lack standards for its safe disposal, and create and implement:  

a. A strict international standard for “recycling” and “hazardous;” 

b. A publicly-accessible tracking system for e-waste;  

c. A government certification program, adhering to international and domestic standards, that certifies recycling companies based on good business and environmental practices.
2. Hold corporations accountable for any non-compliance with the laws of the importing country, and when necessary, hold them accountable for their actions under the law of their home country if its standards and regulations are stricter.
3. Institute an adequate and efficient procedural and regulatory infrastructure that provides victims with immediate access to grievance mechanisms, compensation, and administrative and judicial proceedings in the exporting State.  
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