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I.

INTRODUCTION

Extreme sentencing practices contravene the International Covenant on Civil and
Political Rights (ICCPR) by imposing sentencing schemes that are retributive rather than
reformative.1 6XFKSUDFWLFHVLQFOXGHIDFLDODQGGHIDFWROLIHZLWKRXWSDUROHZKLFK³E\
their very definition, discount the possibility of rehDELOLWDWLRQ´2 Inmates sentenced to life
ZLWKRXWSDUROHDUHYLHZHGDV³LUUHGHHPDEOHRULQFDSDEOHRIUHKDELOLWDWLRQ´DQGDUH
treated as such.3 They are denied or restricted access to education, training and other
rehabilitative programs and services,4 amounting to what some have characterized as a
³FLYLOGHDWK´5 7KLVLVLQFOHDUYLRODWLRQRIWKH,&&35ZKLFKVWDWHVWKDW³>W@KH
penitentiary system shall comprise treatment of prisoners the essential aim of which shall
be their reformation and social rehabiOLWDWLRQ´6
Many states that are a party to the ICCPR either allow life without parole or are
silent on the manner, despite this being a breach of their duties under the treaty. There are
38 countries in the world with known life without parole statutes on the books
(representing 20% of the countries of the world), while a mere 43 legally outlaw the
practice.7 The domestic lawfulness of sentencing practices does not relieve an offending
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state from breaching of the treaty, however.8 Under this definition, ZKLFKLV³LQWHUSUHWHG
. . . broadly to include elements of inappropriateness, injustice, lack of predictability and
GXHSURFHVVRIWKHODZ´DVHQWHQFHPD\EH³DUELWUDU\´HYHQLILWLVQRWDJDLQVWWKHODZVRI
the state wherein it is handed down.9
Such practices include both life without the possibility of parole (LWOP) and de
facto LWOP, wherein offenders are not sentenced to life without the possibility of parole
but the sentence effectively operates as such. Consecutive sentences and recidivism
statutes may result in a sentence of life without the possibility of parole, even though on
their face they do not look like LWOP. The Working Group on Arbitrary Detention states
WKDWGHWHQWLRQLVQRWDUELWUDU\RQO\ZKHQ³ERWKWKHUHTXLUHPHQWWKDWDSDUWLFXODUIRUm of
deprivation of liberty is taken in accordance with the applicable law and procedure and
WKDWLWLVSURSRUWLRQDOWRWKHDLPVRXJKWUHDVRQDEOHDQGQHFHVVDU\´10
The dangers of extreme sentencing are especially apparent when applied to
juveniles. Juveniles have been recognized to be less culpable than adult offenders and
more receptive to rehabilitation.11 7KH,&&35VWDWHVWKDW³>M@XYHQLOHRIIHQGHUVVKDOOEH
segregated from adults and be accorded treatment appropriate to their age and legal
VWDWXV´12 In countries where juveniles may be transferred to adult courts or where the
minimum age of criminal responsibility is very low, children as young as infants could
theoretically be sentenced to serve their life behind bars. Moreover, young people
sentenced to LWOP spend a disproportionate amount of their life behind bars, as
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compared to average adult offenders.13 The problems inherent in extreme sentencing are
further compounded by a rise in prison privatization, which incentivizes sentencing
offenders to lengthy terms to derive the greatest profit.
Recent case law reiterates the fact that international attention and pressure has a
positive effect on domestic law. The Supreme Court of the United States is a prime
example of this. In the 2005 case of Roper  v.  Simmons  the  United  States  outlawed  the  
death  penalty  for  juveniles.14    The  majority  decision  stated  that  while  the  international  
consensus  against  the  death  penalty  was  not  controlling,  it  provided  ³respected  and  
VLJQLILFDQWFRQILUPDWLRQ´IRUWKH&RXUW¶VGecision.15  Later,  in  Graham  v.  Florida,  the  
Supreme  Court  noted  that  the  international  legal  norm  against  juvenile  life  without  parole  
for  non-homicide  crimes  was  relevant  to  determining  that  such  practices  were  
unconstitutional.16    Both  practices  have  been  addressed  by  Council  resolution.  
%HFDXVHWKH&RXQFLO¶VSURVFULSWLRQVRQYDULRXVVHQWHQFLQJVFKHPHVKDYHEHHQVR
influential  in  the  past,  this  report  encourages  the  United  Nations  to  continue  highlighting  
the  injustices  caused  by  such  sentencing.    Specifically,  Human  Rights  Associates  urges  
the  Council  to  continue  their  focus  on  LWOP  while  also  looking  into  all  extreme  
sentencing  practices,  including  de  facto  LWOP,  and  especially  in  the  context  of  juvenile  
offenders.    This  report  focuses  on  extreme  sentencing  practices  in  the  United  States  as  an  
example  of  an  especially  punitive  system;;  the  United  States  is  not  the  only  country,  
however,  with  such  laws  or  practices  that  violate  international  law.  
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II.

EXTREME SENTENCING PRACTICES
For the purposes of this report, extreme sentencing practices are defined as those

that mimic or effectively operate as life without parole. 17 This definition is in-line with
the language and obligations of the ICCPR as well as international customary law.
Sentences that essentially deny offenders of any opportunity for review or hope of
UHKDELOLWDWLRQUXQFRXQWHUWRWKH,&&35¶VJRDOVRIUHIRUPDWLRQDQGVRFLDOUHKDELOLWDWLRQLQ
the prison system.18
A. Life Without Parole
LWOP sentences are distinct from life sentences. While the former ensures at the
time of sentencing that the convicted person will unconditionally spend their life behind
bars, the latter allows for the possibility of rehabilitation and relief to be determined at
some later time.19 LWOP thus functions very similarly to the death penalty, by removing
from the outset any chance for rehabilitation or reform.20 Like the death row prisoner, a
prisoner sentenced to LWOP will never have an opportunity to see the world outside
prison walls.
Use of LWOP is barred by treaties, international criminal tribunals and other
instruments of international law. While the ICCPR does not address LWOP directly,
IUHTXHQW/:23VHQWHQFLQJUXQVFRQWUDU\WRLWVPDQGDWHWKDW³>W@KHSHQLWHQWLDU\V\VWHP
shall comprise treatment of prisoners the essential aim of which shall be their reformation
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DQGVRFLDOUHKDELOLWDWLRQ´21 Under the International Criminal Court, life sentences are
reviewable after 25 years22 and at the Extraordinary Chambers in the Courts of Cambodia
they are reviewable after 20.23 Overall, European states have made active efforts to reject
the use of LWOP sentences and require that offenders serving life be given meaningful
opportunities for review and rehabilitation.24
In the United States LWOP is not only legal, but the statutes of 27 states mandate
a sentence of LWOP for at least one specified offense.25 Besides the United States, 37
countries statutorily allow life without parole. 26 Of these countries, the majority of them
allow LWOP in only certain limited conditions, such as for extremely violent crimes or
after repeated violent offenses.27 The statutes of most countries neither allow nor prohibit
LWOP. Of those countries that do allow LWOP, the number of prisoners actually
serving LWOP sentences is very low.28 Finally, the constitutions of 10 countries prohibit
life-long sentences.29
B. De Facto Life Without Parole Sentences
In addition to LWOP sentences, numerous prisoners face the equivalent of life
without parole without ever actually being sentenced to LWOP. By virtue of consecutive
sentences or recidivist and habitual offender statutes, individuals throughout the world
are serving de facto LWOP sentences.
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1. Consecutive Sentencing
When an offender is charged with numerous offenses, some countries issue
consecutive sentences, wherein each sentence is served separately and successively.30
Alternatively, some countries cap the maximum time that can be served for these
consecutive sentences while others issue concurrent sentences, whereby the lesser
charges merge with the greatest underlying offense.31 Consecutive sentencing is an
extremely problematic practice for a number of reasons; not least of all is that the date for
SRVVLEOHSDUROHRIWHQH[FHHGVWKHRIIHQGHU¶VH[SHFWHGOLIHWLPH,QWKHVHLQVWDQFHV
offenders may serve de facto life without parole sentences for what amounts to a single
transaction or non-violent crime.
Seventy-nine countries in the world do not have consecutive sentences or mandate
that the lesser offenses merge with the most serious offense when both are a part of the
same act.32 Forty-four countries cap the length of time allowed for consecutive sentences;
while some countries, like North Korea, have a general cap on all consecutive sentences,
and others, like Finland, have a cap for some offenses, but no cap for grave offenses or
violent crimes.33 Eleven others, among them Sweden, Iceland and Hungary, issue only
one sentence by enhancing the greatest underlying offense by a mandatory sentence but
capped certain number of years or percentage.34 The United States is among only 36
countries (21%) that continue to allow concurrent sentencing without any cap.35
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2. Habitual Offender and Recidivism Statutes
Another problematic sentencing scheme is habitual offender or recidivist statutes
that give higher penalties to individuals with prior convictions. Such statutes vary
greatly, but they are problematic especially when they remove judicial discretion and
mandate that after a certain number of convictions extreme sentences are applied.36
Accordingly, individuals may be sentenced to de facto life without parole for minor theft
or drug charges.37
A number of countries have recognized that while prior convictions are important
to consider at sentencing, they should not be dealt with mechanically; thus, 74% of
countries have developed statutory schemes that give the judge discretion when weighing
previous convictions.38 Australia and Italy should be commended for adopting statutes
that give the judge the discretion to weigh prior convictions and records on a case-bycase basis.39 Additionally, the efforts of Nicaragua and Germany should be praised for
passing legislation that provides that while previous convictions are a factor to be
considered in sentencing, they should not be applied mechanically.40 In the United
States, however, at least eight states mandate a sentence of LWOP upon conviction under
a recidivist statute.41
III.

EXTREME SENTENCING IN THE JUVENILE CONTEXT
The problems inherent in extreme sentencing are especially apparent when they

are applied to juveniles. Juvenile offenders are nearly universally recognized as less
36

Id. at 31.
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culpable than adults and more receptive to rehabilitation. Juveniles¶ diminished
culpability is reflected in the laws of countries throughout the world, which set
mandatory minimum ages for drinking, gambling, contracts and marriage.42
A. International Consensus Against Extreme Juvenile Sentencing
&XVWRPDU\LQWHUQDWLRQDOODZEHFRPHVDQRUPZKHQLWLVD³ZLGHVSUHDGFRQVWDQW
and uniform state practice compelled by legal obligation that is sufficiently long enough
WRHVWDEOLVKWKHQRUP´43 International treaties make up customary international law, and
once customary law is established, the rule applies generally to all nations unless a state
has continually and persistently objected to it.44 Treaty obligations that make up
international law reflect the understanding that juveniles are less culpable than adults.
The ban on juvenile life without parole (JLWOP) specifically is a jus cogens
norm. A prohibition rises to the level of jus cogens when it has EHHQ³XQLYHUVDOO\
DFFHSWHGDQGUHFRJQL]HGE\WKHLQWHUQDWLRQDOFRPPXQLW\RIVWDWHVDVDZKROH>«@
QRUP>V@IURPZKLFKQRGHURJDWLRQLVSHUPLWWHGDQGZKLFKFDQEHPRGLILHGRQO\E\>«@
subsequent norm[s] of general international law having the same character.´45 The
Convention on the Rights of Child (CRC) explicitly outlaws JLWOP stating that
³[n]either capital punishment nor life imprisonment without possibility of release shall be
LPSRVHGIRURIIHQFHVFRPPLWWHGE\SHUVRQVEHORZHLJKWHHQ\HDUVRIDJH´46 The CRC has
been ratified by 191 countries, making it the most widely ratified multi-state treaty. In
addition, the prohibition on JLWOP is codified in numerous other international treaties
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and is accepted by the international community.47 The prohibition is non-derogable48 and
there is no emerging custom that contradicts this ban. As a jus cogens norm, the ban on
JLWOP applies to all countries, regardless of whether they have made persistent
objections to the prohibition.49
The ICCPR mandates that juveniles be tried and imprisoned separately from
adults.50 SpecifiFDOO\³LQWKHFDVHRIMXYHQLOH persons, the procedure shall be such as will
WDNHDFFRXQWRIWKHLUDJHDQGWKHGHVLUDELOLW\RISURPRWLQJWKHLUUHKDELOLWDWLRQ´51 In their
report on the United States, the Committee Against Torture noted their concern at the
large number of children sentenced to life without parole terms and noted that such
practices could contravene Article 16 of the Convention.52 The report concluded by
recommending that the United States separate minors from adults at all stages of the
GHWDLQPHQWSURFHVVDQG³DGGUHVVWKHTXHVWLRQRIVHQWHQFHVRIOLIHLPSULVRQPHQWRI
children, as these could constitute cruel, inhuman or degrading treatment or
SXQLVKPHQW´53
Despite international efforts to separate juveniles from adults at trial, sentencing
and incarceration, juveniles are all too frequently tried as adults and thus sentenced to the
same lengthy terms as their adult counterparts. This section focuses on extreme
sentencing in the United States, where statutes allow LWOP and many of the schemes
47
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that effectively operate as LWOP. The United States is used as an example of the effects
that international law and pressure has had in ending human rights violations and
adopting more humane practices.  54  Given the international consensus towards
rehabilitation of juvenile offenders and against juvenile life without parole sentences,
extreme sentences that operate as de fact life without parole also violate international law.  
B.  Children  Tried  as  Adult      
&KLOGUHQ¶VGLPLQLVKHGFXOSDELOLW\KDVWUDGLWLRQDOO\EHHQUHIOHFWHGLQVWDWXWHVWKDW
separate  juveniles  from  adults  at  the  sentencing  stage  through  the  creation  of  a  separate  
penal  code,  court  system,  sentencing  scheme  and  detention  facilities.    This  system  
represents  the  understanding  that  juveniles  are  inherently  different  from  adults  and  that  
criminal  proceedings  and  incarceration  should  reflect  this  difference.    When  juveniles  are  
tried  as  adults  two  separate  violations  occur:  1).  Their  unique  age  and  status  as  minors  is  
not  considered  at  sentencing;;  and,  2).  The  punishment  is  not  mitigated  to  account  for  the  
juveniles  lessened  culpability,  thus  resulting  in  juveniles  being  sentenced  to  adult  
punishments.55  
The  ICCPR  requires  that  the  age  of  the  offender  and  his  status  as  a  juvenile  be  
FRQVLGHUHGLQFULPLQDOSURFHHGLQJV$UWLFOH  RIWKH,&&35VWDWHVWKDW³LQWKHFDVHRI
juvenile  persons,  the  procedure  shall  be  such  that  will  take  account  of  their  age  and  the  
desirability  of  promoting  their  rehabilLWDWLRQ´56    Additionally,  the  ICCPR  requires  that  
the  age  of  the  offender  be  taken  into  account  at  the  time  of  sentencing.57    The  Committee  
on  the  Rights  of  Child  has  consistently  emphasized  the  psychological  differences  
54
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between  children  and  adults  and  noted  that  because  of  this  difference,  rehabilitation  of  
juveniles  requires  a  distinct  penal  code  and  justice  system.58    
The  consensus  against  treating  juveniles  like  adults  during  sentencing  has  reached  
the  level  of  customary  international  law.    Eighty-four  percent  of  countries  surveyed  for  
the  report,  Cruel  and  Unusual:  U.S.  Sentencing  Practices  in  a  Global  Context,  require  
that  the  offender¶s  status  as  a  juvenile  be  considered  at  some  point  during  sentencing.59    
Countries  accomplish  this  task  through  a  variety  of  different  schemes:  44%  completely  
prohibit  transfer  to  adult  court;;  15%  lack  separate  juvenile  courts  but  apply  special  
protections  to  youth  sentenced  in  adult  courts;;  and,  25%  allow  for  transfer  of  juveniles  to  
adult  courts  but  require  that  certain  protections  still  apply.60      The  remaining  16%  of  
countries,  however,  including  the  United  States,  England  and  Australia,  allow  juveniles  
to  be  transferred  to  adult  court  and  tried  as  adults  without  any  additional  protections.61  
When  juveniles  are  sentenced  as  adults  there  is  an  increased  potential  for  extreme  
sentencing  practices;;  the  reduced  culpability  of  juveniles  and  their  greater  capacity  for  
rehabilitation  means  that  an  already  harsh  adult  sentence  becomes  more  severe  when  
applied  to  a  child.    As  the  Committee  on  the  Rights  of  Child  explains:  
Children   differ   from   adults   in   their   physical   and   psychological  
development,  and  their  emotional  and  educational  needs.  Such  differences  
constitute  the  basis  for  the  lesser  culpability  of  children  in  conflict  with  the  
law.      These   and   other   differences   are   the   reasons   for   a   separate   juvenile  
justice  system  and  require  different  treatment  for  children.62  
  
Under  this  system,  children  should  be  separated  from  adults  at  the  sentencing  stage  
and  housed  in  different  detention  FHQWHUV:KHQDQRIIHQGHU¶VDJHDQGLPPDWXULW\
58
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are  not  considered  at  sentencing,  the  juvenile  offender  faces  harsher  punishment  
(such  as  consecutive  sentencing  and  de  facto  LWOP)  without  any  consideration  of  
their  unique  psychological  and  developmental  state.      
A  lack  of  distinction  between  juvenile  and  adult  sentencing  is  especially  
problematic  in  countries  where  the  minimum  age  of  criminal  responsibility  (MACR)  is  
very  low.  The  minimum  age  of  criminal  responsibility  refers  to  the  age  at  which  a  
juvenile  is  subject  to  criminal  prosecution  and  varies  depending  on  the  country.  63    The  
absolute  minimum  age  of  criminal  responsibility  under  international  treaty  comments  is  
12  years  of  age,  though  States  have  been  strongly  urged  to  adopt  higher  MACR.64    Sixty-
fouUSHUFHQWRINQRZQFRXQWULHVKDYH0$&5¶VRIRUKLJKHUZKLOHVHWWKHLU
MACR  at  9  or  below.65    In  the  United  States,  where  individual  states  may  set  their  own  
MACR,  33  states  set  no  MACR.66    In  States  with  no  MACR  who  allow  for  transfer  of  
juveniles  to  adult  court  a  5  year  old,  at  least  theoretically,  could  be  sentenced  to  de  facto  
JLWOP  without  any  consideration  for  his  immaturity  or  ability  to  be  rehabilitated.    
C.  Juvenile  Life  Without  Parole  

The  United  States  is  the  only  country  in  the  world  with  known  juveniles  serving  
life  without  parole  sentences.  In  addition  to  the  United  States,  eight  countries  have  
statutes  that  allow  JLWOP,  though  there  are  no  known  cases  of  juveniles  serving  such  

63

Lisa Micucci, Responsibility and the Young Person, 11 CAN. J.L. & JURIS. 277 (1998).
The Committeee on the Convention of the Rights of the Child has stated that ³6WDWHVSDUWLHVDUH
encouraged to increase their lower minimum age of criminal responsibility to the age of 12 years as the
DEVROXWHPLQLPXPDJHDQGWRFRQWLQXHWRLQFUHDVHLWWRDKLJKHUDJHOHYHO´&RPPLWWHHRQWKH5LJKWVRIWKH
Child, General Comment No&KLOGUHQ¶V5LJKWVLQ-XYHQLOH-XVWLFH, para. 32. UN Doc. CRC/C/GC/10
(April 25, 2007).
65
CRUEL AND UNUSUAL, Supra note 3, at 52.
66
Id.
64

12

sentences.67    Four  other  countries  have  statutes  with  ambiguous  language  regarding  
JLWOP,  but  no  known  individuals  serving  JLWOP  sentences.68      
International attention can have a positive effect on developing more humane
domestic laws. After the Commission on Human Rights and treaty bodies first addressed
the prohibition on the juvenile death penalty, for example, there was a massive reduction
in juvenile death penalty sentences and those practices have almost stopped today.69 The
international consensus against JLWOP has been used to support judicial decisions
prohibiting practices that violate human rights, particularly, in the recent judicial
decisions out of the United States. In Graham v. Florida, the Supreme Court held that the
imposition of JLWOP for non-homicide offenses was unconstitutional cruel and unusual
punishment.70 ,QWKH&RXUW¶VUHDVRQLQJWKH\GHVFULEHGDMXYHQLOH¶VUHGXFHGFXOSDELOLW\
given their vulnerability and relative inability to control their behavior.71 Two years
later, in Miller v. Alabama they held that mandatory JLWOP was also unconstitutional
and acknowledged that juveniles are more receptive to rehabilitation, reform and
reeducation.72 Further, a juvenile sentenced to LWOP faces a more austere sentence than
an adult, simply because their life expectancy is greater than that of the average adult
offender.
While these recent efforts should be applauded, the decisions in Graham and
Miller leave several issues undecided. The decisions stop short of actually banning
JLWOP, since non-mandatory JLWOP sentences for homicides are still permitted. Thus,
67

These countries are Antigua and Barbuda, Argentina, Australia, Cuba, Dominica, Saint Vincent and the
Grenadines, the Solomon Islands and Sri Lanka. CRUEL AND UNUSUAL, Supra note 3 at 61.
68
These include Zambia, Sierra Leone, Tonga and the Bahamas. Id.
69
See Iran, S audi Arabia, Sudan: End Juvenile Death Penalty, HUMAN RIGHTS WATCH, October 9, 2010
( available at: http://www.hrw.org/news/2010/10/09/iran-saudi-arabia-sudan-end-juvenile-death-penalty).
70
Graha m, Supra note 6.
71
Id. at 2026.
72
Miller v. Alaba ma , 132 S.Ct. 2455, 2474 (2012).
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LWOP is still an available (although not mandatory) punishment for juveniles convicted
of murder and juveniles are still subjected to excessively long sentences amounting to de
facto LWOP. Finally, part of what contributes to extreme sentencing of juveniles is the
regular practice of transferring juveniles to adult Court. This practice is in direct conflict
with the ICCPR under Article 10(3).73
IV.

CONCLUSION AND RECOMMENDATIONS
Extreme sentencing practices violate international customary law by imposing

sentences that are retributive rather than reformative. These sentences include life
without parole as well as de facto life without parole, including consecutive and recidivist
sentencing schemes. By denying prisoners any opportunity for or hope of release, such
sentences condemn convicts to life behind prison walls, and limit their access to
education, training and other rehabilitation services. Practices such as consecutive
sentencing and habitual offender statutes, which are not facially life without parole
sentences, nevertheless operate as such.
The problems of extreme sentencing are even more egregious in the context of
juvenile sentencing. In addition to the general international ban on arbitrary detention
and retributive sentences, customary international law prohibits the practice of JLWOP.
Additionally, international law places extra emphasis on the ban of retributive sentences
in the context of juveniles, who are less culpable than adult offenders and more receptive
to rehabilitation. Despite this consensus, countries around the world allow juveniles to be
sentenced as adults or transferred to adult court for sentencing.

73

Note should be made that the United States has a reservation under 10(3) of the ICCPR stating that they
reserve the right to treat juveniles as adults.
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Recent case law from the United States demonstrates the beneficial impact
international law can have on FRXQWULHV¶H[DPLQDWLRQ of their sentencing practices.
Increased focus on extreme sentencing in the juvenile context should continue to
motivate states to abandon statutes that allow de facto juvenile life without parole and
implement sentencing practices that are rehabilitative.
Human Rights Advocates urges the Council to address:
1) The practice and effects of de facto juvenile life without parole sentences and
other extreme juvenile sentences, and specifically, issues related to transfers
of juveniles to adult court and the requirement that juvenile sentencing focus
on rehabilitation.
2) LWOP sentences for all offenders and request that the WG on Arbitrary
Detention examine whether the sentence violates international standards.
3) Continue to condemn the use of the death penalty for juvenile offenders.
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