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I. 
Introduction  


Transnational domestic workers comprise a highly unregulated, largely female global workforce originating from nations in the Global South.
 Female domestic workers move to foreign countries for better job opportunities than those afforded in their own countries, and are charged with managing the private households of their employers. This labor phenomenon results in single parent households in “sending countries”, such as Mexico, Sri Lanka, and the Philippines, and two female caretakers in the households of “destination countries” such as the United States, Saudi Arabia, and Hong Kong. The migration patterns of women from the Global South to the North in search of domestic work significantly alters the landscape of traditional household caretaking responsibilities between men and women.


The fifty-third session of the Commission on the Status of Women (hereinafter “Commission”), in focusing on the equal sharing of responsibilities between men and women, is directly relevant to this often overlooked issue. The Commission has the ability to bring the human rights violations committed against transnational domestic workers into the international spotlight. Broadening the scope of the review theme will enable the Commission to re-consider the ways in which traditional notions of equality between men and women are conceptualized when the households being considered are overseas and include live-in domestic workers. 


Transnational domestic workers still shoulder the traditionally female burden of household responsibilities such as cleaning, cooking, and rearing children – however, their burden becomes doubled by virtue of their employment as domestic workers and is therefore magnified in all aspects of their working and family lives. This makes it especially important to focus attention on this group of women within the work of the Commission, and because of the multi-dimensional nature of the human rights abuses domestic workers suffer, discussed in the following sections of this report. 

Domestic workers – while technically a part of the paid, formal economy – alleviate upper class women from their unpaid household caretaking obligations. This system of transnational labor migration among domestic workers creates an under-paid and highly exploited workforce disproportionately comprised of poor women of color from the Global South. This practice in turn strengthens the historic divisions of labor between men and women, and also creates additional distinctions between rich and poor women and Northern and Southern women.
 


Poor women from Latin America, South Asia, and Southeast Asia have been migrating to the more developed regions of the United States, Middle East, and East Asia for decades in search of better economic opportunities for themselves and their families. They have left their professions, homes, and communities in their countries of origin only to face exploitation by wealthier families in their destination countries. Female domestic workers perform a range of caretaking activities in their employer’s households, including cleaning, cooking, washing, and child-care. This type of work entails long hours and often transforms into live-in arrangements with the promise of little pay, nominal breaks, and the lack of sick leave and paid time off. The working environment female domestic workers find themselves in easily lends itself to exploitation, especially in situations where they are not organized or unionized, including vulnerability to human trafficking. This in turn can manifest itself in the form of physical, mental, and emotional abuse at the hands of employers who wield significant economic control over the women they employ as domestic workers. 


Of special note is that the abuse overseas female domestic workers suffer is not necessarily solely at the hands of their male employers, but often times their female employers. This complicates the dual-gendered paradigm of responsibility-sharing that is too often assumed in the discourse on equal rights, in which men are invariably the sole perpetrators of gendered violence. 


In observing families from richer nations privately contract overseas female domestic workers, the international community is witnessing the creation of an exploited, feminized workforce which, while paid, does nothing to ease the traditional structures of household responsibility-sharing between men and women. 

The next section of this report provides an overview of the international treaty instruments that apply to the human rights of transnational domestic workers. 
II. Violations of the Rights to Work, Mobility, and Freedom from Sexual and Racial Discrimination

Transnational domestic workers face innumerable violations of their human rights under various instruments of international law. Women’s rights to work, freely move, and live without sex and race-based discrimination are mentioned as protected rights under the Convention on the Elimination of all forms of Discrimination Against Women (CEDAW), the Convention on the Elimination of all forms of Racial Discrimination (CERD), and the International Convention on the Protection of the Rights of All Migrant Workers and Members of their Families (CMW). CERD, while focusing on racial discrimination, also takes into account the intersection between race and gender as the basis of potential human rights violations which is applicable to the lives of transnational domestic workers.
 CEDAW advocates for the elimination of prejudice based on inferiority and stereotyped roles with respect to motherhood and upbringing of children.
 

Regardless of whether countries have signed the abovementioned treaties, the fact that they are legally in force demonstrates the world’s commitment to certain basic principles of human rights as applied to workers. Transnational domestic workers are female workers who because of their gender, race, and nationality are even more vulnerable to violations of their human rights as protected by international law. Gender, among all of the factors contributing to the exploitation of transnational migrant workers, is paramount. 

Ensuring that transnational domestic workers can enjoy their rights to work, mobility, and freedom from discrimination will enable them to gain legitimate status as migrant workers in their destination countries, in turn helping them demand equal treatment from employers. This will bestow economic benefits upon their own households and families as domestic workers will have better access to safe and secure methods of income generation. Incorporating basic human rights tenets into the labor practices implicated in the domestic worker industry will also give women greater control over the management of their own household finances, granting them greater autonomy in decision-making. 
III. Case Studies 

The following case studies illustrate the human rights abuses domestic workers face in their employer’s households in various destination countries, and the applicable international laws that would provide redress for their exploitation. 
A. Sri Lankan Domestic Workers in Saudi Arabia, Kuwait, the United Arab Emirates (UAE), and Lebanon  

This section of the report will examine the problem of sex-based discrimination and gender violence Sri Lankan domestic workers face in the Middle East, and the legal basis for protection against such human rights abuses. The Commission on the Elimination of All Forms of Discrimination against Women (CEDAW) released General Comment number 26 in November 2008
, stating that


[w]hile States are entitled to control their borders and regulate migration, they must


do so in full compliance with their obligations as parties to the human rights


treaties they have ratified or acceded to. This includes the promotion of safe


migration procedures and the obligation to respect, protect and fulfill the human


rights of women throughout the migration cycle. These obligations must be


undertaken in recognition of the social and economic contributions of the women


migrant workers to their own countries and countries of destination, including


through care-giving and domestic work.

The comment goes on to highlight the intersection between gendered and racialized forms of violence, noting that many domestic workers experience racism and xenophobia in addition to gender-based discrimination in violence in transit and destination countries. Emphasis is also placed on the rights to life, personal liberty and security, and the right to be free from torture, degrading and inhumane treatment. 


Every year over 125,000 Sri Lankan women migrate to the Middle East to become domestic workers.
 Approximately 50 “distressed” women return to Sri Lanka on a daily basis because of the abuse they suffered in their employer’s homes. While remittances from Sri Lankan domestic workers living abroad greatly aid the country’s national economy, domestic workers are forced to bear sexual harassment, torture, unpaid wages, and overwork in order to see their own households thrive.
 

Human Rights Watch reports that, “[I]n 2006, Sri Lanka’s mobile labor force brought in US$2.33 billion in remittances—more than 9 percent of the gross domestic product and US$526 million more than the country received in foreign aid and foreign direct investment combined.”
 Sri Lankan domestic workers’ remittances from the Middle East alone comprise more national income than the country’s primary commodity export – apparel.
 The economic incentives in facilitating the migration of domestic workers - for both the sending and destination countries - cannot be understated. The significant profit motive at stake in the migration of Sri Lankan domestic workers is a decisive factor in the country’s unwillingness to require Middle Eastern countries to adopt internationally accepted labor regulations like the minimum wage, as well as to remedy other human rights violations.  

The sexual violence Sri Lankan women face as domestic workers in the Middle East is rampant. Rape and sexual assault are often used as tools to control domestic workers’ behavior given that they have limited options for leaving their place of work or country of employment. Human Rights Watch reported that, of the 100 Sri Lankan domestic workers they interviewed in the Middle East in 2006, 13 reported sexual harassment or assault by their employer or employer’s sons.
 Of these, five had been raped, and three became pregnant as a consequence. Others may have experienced such abuse but may have been unwilling to talk about it. As extra-marital fornication or adultery is criminalized in Saudi Arabia, Kuwait, Lebanon, and the UAE, many survivors of sexual violence face criminal consequences such as prosecution, detention, and deportation if they cannot provide evidence of non-consensual sexual intercourse.
 Women are often unable to furnish the evidence and detained when they report sexual abuse to law enforcement authorities.


The gender-based violence domestic workers suffer clearly also gives rise to violations of their right to personal security, privacy, freedom from torture and degrading treatment – and in extreme cases, violations of the right to life.  

B. Filipina Domestic Workers Living in Hong Kong

Much like Sri Lanka, thousands of Filipina women leave their homes and migrate overseas to find employment as domestic workers. In 2005, there were 223,394 foreign domestic workers in Hong Kong; 53.11% were from the Philippines, 43.15% from Indonesia, and 2.05% from Thailand.
 The vast majority of these domestic workers are women.  

Hong Kong law mandates that foreign domestic workers reside in the country on two-year contracts. These contracts uniformly require that Filipina domestic workers (or other Southeast Asian women) live in their employer’s home. This violates Article 39 of the International Convention on the Protection of the Rights of All Migrant Workers and Members of their Families (CMW), which states, “[M]igrant workers and members of their families shall have the right to liberty of movement in the territory of the State of employment and freedom to choose their residence there.”
 China has not signed the CMW to date however. The right to liberty of movement guaranteed under Article 39 is not to be restricted unless the law so requires to protect national security, public order, public health or morals, or the rights and freedoms of others. Most signatories to this convention are countries in which migrant domestic workers originate, such as the Philippines. 

There are nevertheless serious violations of domestic worker’s abilities to work, move, and reside where they wish in Hong Kong.
 Living every minute of each day with their employers, domestic workers are often forced to work well beyond their agreed upon hours, without receiving additional compensation.
 Privacy also becomes restricted, when employers retain the keys to domestic worker’s resting quarters, often in order to inspect their rooms. Domestic workers are also often required to perform irregular duties when living with their employers such as secretarial and landscaping tasks, or to care for the homes and children of their employers’ family members in Hong Kong, even though this is expressly prohibited by the terms of their standard contracts.

Further restricting Filipina domestic worker’s mobility is the Hong Kong labor law which mandates that domestic workers repatriate to their home countries within two weeks after termination of their employment contracts. The Commission on the Elimination of Racial Discrimination (CERD) found in 1997 that the law discriminates against Southeast Asian domestic workers, including Filipinas, because there is no analogous law for other types of foreign workers, and most domestic workers in Hong Kong hail from Southeast Asian nations.
 The law in part intended to stem the flow of female domestic workers to its shores by implementing this law, but this has not come to pass because the economic push factors influencing Filipinas to migrate have not reduced. 
 Instead, the two week rule further endangers domestic workers who may be dissuaded from reporting abuse or underpayment of wages for fear of being terminated and deported. According to the Immigration Department of the Government of the Hong Kong Special Administrative Region, this law is still in effect today.
  Echoing the voices of Filipina domestic workers themselves, this law should be repealed in accordance with CMW Article 39.
 
C. Mexican and Other Domestic Workers Living in the United States of America 

In a recent survey of more than five hundred domestic workers in the United States conducted by Domestic Workers United and Data Center (based in New York City), ninety-nine percent (99%) of those surveyed were foreign-born, and seventy-six percent (76%) were non-U.S. citizens. Ninety-three percent (93%) were female. Only one percent (1%) self-identified as non-Hispanic white.
 This illustrates the similarity of the demographics of the domestic worker population in the United States to that in Hong Kong and various Middle Eastern countries, where workers are mostly female, and foreign. 

It is difficult to gauge the actual number of Mexican women working in the United States as domestic workers because unlike in the Philippines and Sri Lanka, employment agencies don’t play as large a role in the industry in Mexico. This may be because women are already present in the United States when they decide to take up work as domestic workers, and may not have complete documentation of their legal right to reside in the country. However, there is also a problem of women from various other sending countries obtaining legal permission to work as domestic workers for diplomats in the U.S. through the G-5 and A-1 visa program, which is discussed below.
 Not all or even most of the women who participate in these visa programs are of Mexican ancestry, but nevertheless face similar human rights abuses.

A coalition of non-governmental organizations based in the United States prepared a comprehensive report for the U.N. Human Rights Committee in response to the second and third periodic report for the United States.
 The report details myriad violations of the International Covenant on Civil and Political Rights (ICCPR).
 In particular, the report documented violations of workers’ rights, the right to assembly and association, personal rights, freedom of expression, and the right to privacy. Collectively, this demonstrates violations of articles 2, 3, 7, 8, 9, 12, 17, 19, 21, 22, and 26 of the ICCPR, though this report will only focus on violations of workers rights, personal rights, and the right to privacy. In addition, the Committee on the Elimination of All forms of Racial Discrimination found in its concluding observations for the United States, that sexual violence and rape was a particular concern for domestic workers in that country.


ICCPR Article 8 prohibits slavery, servitude, and forced and compulsory labor. The report by Global Rights summarized common abuses domestic workers face in the United States, including receiving pay below the legal minimum wage, long hours, confiscation of passports, and threats of deportation. Involuntary servitude has been interpreted to mean, “a dependent, economically abusive labor relationship with no reasonable possibility of escape.”
 The International Labor Organization Forced Labor Convention has defined forced or compulsory labor to mean “all work or service which is exacted from any person under the menace of penalty [including a “loss of rights or

privileges”] and for which the said person has not offered himself voluntarily.”
 Taken together, these factors can amount to conditions that constitute involuntary servitude or
forced and compulsory labor since domestic workers may not be able leave their position or demand fair pay.
 

Human Rights Watch has documented that domestic workers employed by government and international agencies in urban New York City and Washington D.C. have a median workday of 14 hours and that their median wage was $2.14 an hour, including room and board.
 This violates no only their contractual terms and domestic labor laws, but also international human rights obligations the United States must comply with. 


Domestic laws in the United States lack protections for domestic workers. The National Labor Standards Act itself explicitly writes out domestic workers from its purview, leaving them without recourse under this important federal law.
 It reads in part, “the term employee shall…not include any individual employed…in the domestic service of any family or person at his home.”
 This definition also excludes agricultural workers and other “independent contractors” which like domestic workers, are also vulnerable categories of workers in the United States. This leaves U.S. domestic workers with no legal right to a federal minimum wage, safe working conditions, or remedies for workplace discrimination. The same is true of the Fair Labor Standards Act
 and the Occupational Health and Safety Acts
, two other important pieces of federal legislation which exclude live-in domestic workers from protections such as overtime compensation. Applicable international law such compliance with the ICCPR and CERD is therefore critical to the protection of domestic workers’ rights in the United States because of the insufficient protections afforded by federal labor laws. 


The lack of protection afforded to U.S. domestic workers under federal labor laws is exacerbated by the mismanagement of formal visa programs which offer domestic workers a legal way to reside in the U.S., but again with little recourse should they face abuse by employers. According to Break the Chain Campaign, a civil society organization dedicated to assisting domestic workers, the U.S. State department processes thousands of such visas annually.
 A-3 visas are for employment with diplomats, and G-5 visas for employment with non-U.S. citizens at international agencies like the World Bank and the International Monetary Fund (IMF).
 

International agencies mandate confidential arbitration over disputes with domestic workers in these visa programs, thereby inhibiting the human rights abuses said workers face from public scrutiny.
 About 20% of these women come from the Philippines, with others hailing from Peru, India, Mexico, Indonesia, and Brazil.
 Domestic workers employed by representatives of international agencies often have their passports confiscated on arrival, curtailing their ability to leave the country, and risk deportation if they leave their employment because they will lose their legal status in the country under the visa program. Furthermore, diplomats may invoke diplomatic immunity should domestic workers initiate legal proceedings against them for violations of labor law and human rights abuses. In Tabion v. Mufti, a circuit court of appeal decided in favor of the Jordanian employer defendant who, after paying his Filipina domestic worker $0.50 per hour for 16 hour work-days, claimed diplomatic immunity.
 Unfortunately, this type of bad precedent is still common in U.S. courts. 
IV. Recommendations 


Given the concerns raised in this report, Human Rights Advocates (HRA) urges the Commission on the Status of Women to expand the language of the Agreed Conclusions Sections 6(o) and (p), so as to:

1. Highlight relevant provisions in CEDAW, CERD, CMW, and the ICCPR relating to the human rights to mobility, work and freedom from sexual and racial discrimination. 
i. Call for the provision of “know your rights” trainings on relevant treaty provisions to domestic workers before they depart their home countries. 
2. Promote the organization and labor unionization of female domestic workers overseas, including the promotion of international alliances with other unions and labor organizations. 
i. Suggest to member states the monitoring of employment contracting agencies and their subsidiaries which hire overseas domestic workers to avoid exploitation and corruption. 
3. Support the passing of legislation in member states wherein domestic workers are afforded a minimum wage, an 8 hour work day, over time, paid sick leave, and vacation. 
i. Request that countries expand the reach of their labor and immigration laws to provide protection to domestic workers. 
ii. Advocate for standardized contract terms incorporating the provision of knowledge of the terms to domestic workers in their home countries. 
iii. Call for all state members to sign and ratify the International Covenant on the Rights of All Migrant Workers and Members of their Families.  
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