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Human Rights Advocates presents this report to address the need for an effective accountability framework over corporations in their global field of operations.  Part I of this report will evidence the need for accountability by highlighting examples of human rights abuses in the contexts of the private military and security industry, the private detention industry, and from corporate involvement in the illicit dumping of toxic wastes.
   These examples indicate that lacking international standards over corporate actors have resulted in a proliferation of human rights and environmental abuses with no effective redress.  Part II will consider the report prepared by the Special Representative of the Secretary-General on the issue of human rights and transnational corporations and other business enterprises, Mr. John Ruggie.  Part III will critically examine the strong conceptual and policy framework entitled “Protect, Respect and Remedy: a Framework for Business and Human Rights” (“the Framework”), noting the persisting concerns that the Special Representative should consider.  Part IV highlights the need for an international consensus around the issue of accountability of corporations, and argues that the Norms on the responsibilities of transnational corporations and other business enterprises with respect to human rights (“the Norms”) should be critically considered for its implementation process and the legal obligations created on corporations to ensure the protection of human rights.  Part V concludes and offers recommendations to the Special Representative in furtherance of his mandate.  
Part I – Need for Accountability – Examples

Example One: Private Military and Security Companies


Globalization has increasingly expanded opportunities for growth of transnational business sectors.  In the context of the use of force, trends towards outsourcing government functions to the private sector borne from neo-liberal ideologies have lead to the blossoming of military and security functions being performed by private firms.
  And, while mercenaries and armed forces-for-hire are by no means new, the corporatization of military service is a relatively recent phenomenon.
  

The use of private military and security companies (“PMSCs”) in Iraq is illustrative of the complexity stemming from the proliferation of this group of actors.  Recent news reports suggest that at least 310 private security companies from around the world have received contracts from the United States agencies to protect American and Iraqi officials, installations, convoys and other entities in Iraq since 2003.
  Further, with more than six years into the conflict, there is no centralized database to account for all the security companies in Iraq financed by American money.
  In addition to the heavy reliance upon PMSCs in Iraq, many other powerful democratic States are dependant on PMSCs in order to deploy and operate their armed forces.  The United Kingdom, for example, has contracted out training in operation and maintenance of its nuclear submarines, aircraft support units, tank transporter units and air-to-tanker refueling fleet.
  


The increased rise in PMSCs has also been met with growing controversy over reports of unpunished criminal misconduct and human rights abuses.  In the 1990s, DynCorp employees hired to represent the U.S. contingent in the U.N. Police Task Force in Bosnia were involved in sex-trafficking scandals.
  In Africa, the private military firm Executive Outcomes was criticized for using cluster bombs and other military methods that were questionable under international humanitarian law.
  In Iraq, security contractors employed as interrogators by CACI International and Titan were involved in the Abu Ghraib prison abuses.
  Recently, Blackwater contractors came under scrutiny for the apparently unjustified killing of 17 Iraqi civilians while they were providing mobile convoy protection for USAID employees.
 


The aforementioned examples are just some of the ongoing reports that have surfaced about PMSCs.  It is precisely this misconduct that has lead to the association of PMSC actors with the term mercenaries.
  Beyond the dangers of the mercenaries themselves, the corporatization of mercenary forces has the additional problem of reducing the control that States have over their own warfare and the overall level of state-based control over the use of force.
  Given their continued involvement in conflict situations, the potential for abuse is only increased.  


The tremendous loopholes in coverage over PMSC actors under the applicable Conventions, including the Convention Against Mercenaries, the Geneva Convention and other such international treaties, showcases the urgent need for an international consensus on accountability for the corporate entity itself.  

Example Two: Private Detention Industry and Immigrants

Current U.S. immigration policy has resulted in a shortage of detention facilities with the capacity to adequately detain migrants. In a sinking economy, immigration detention is a rare growth industry.  Congress has doubled annual spending on it in the last four years, to $2.4 billion approved in October 2008 as part of $5.9 billion allotted for immigration enforcement through September 2009. In order to deal with rising rates of detention, the government has increasingly contracted with private companies to create and manage detention centers as well as providing funding for local prisons and jails to expand their immigrant detention capacities. 
Housing immigrants has become an extremely lucrative industry for cash strapped local jails as well.  As Congress allocates more money for immigrant detention, businesses and local jails profit through public-private partnerships.  A Plymouth County jail in Massachusetts houses 324 immigrants, up from 44 a decade ago, bringing in $15.6 million last year.  The Sheriff at the Plymouth jail stated that the "money is a tremendous boost for us, we aggressively try to market ourselves to get as many of those inmates into our doors as we can."

Outside of its effect on immigrant populations, corporatization of detention centers themselves also present some quandaries.  In Virginia, for example, a corporation recently contracted with the United States Immigration and Customs Enforcement to build a massive detention facility, charging a rate of almost $63 per detainee per day.  If the corporation “houses” the estimated 322,000 detainees each year, they could gross $20 million in federal tax dollars annually.  After salaries and expenses, the group would make significant profits.
  Turning over the operation of detention centers to a corporation with the purpose of generating profits inevitably produces pressure for increases in detention.  Profit depends on bodies to fill the detention center, encouraging the commodification of individuals and the inevitable incentive to cut costs at the expense of the rights of detainees.  

As the Special Representative has recently stated, “More than respect may be required when companies perform certain public functions.  For example, the rights of prisoners do not diminish when prisons become privatized.  Here, additional corporate responsibilities may arise as a result of the specific functions the company is performing.  But it remains unclear what the full range of those responsibilities might be and how they relate to the State’s ongoing obligation to ensure that the rights in question are not diminished.”

However, the detention of human beings should never be a profit generating enterprise. The impact is particularly severe on immigrants where the purported goal of detention is to prevent them from absconding during the pre-removal process.  With States increasingly turning to private corporations to administer detention centers, the potential for abuse and the inherent danger of a per body payment plan cannot be ignored. 
Example Three: Toxic Waste
The illicit transfer of toxics has also involved significant abuses at the hands of corporations.  Africa has been particularly affected by the dumping of toxic waste.  Over the past years, the coast of Somalia has been used as an illegal dumping ground for several European companies who have dumped their most toxic substances including nuclear and chemical wastes into the waters. 
   The Asian Tsunami has further exacerbated the problem as tidal waves smashed open containers of toxic waste and spread the contaminants as far away as 10 or more kilometers inland.  Some of the groundwater has also been contaminated.  The dumping is illegal; but the low cost ($2.50 per ton to dump the wastes on Somalia’s beaches as opposed to the $250 to dispose of it in Europe), the ease of the dumping due to the absence of a functioning government, and the lack of accountability have prompted many corporations to continue this dangerous practice in Somalia and in other parts of Africa.
  Interestingly, it is precisely this dumping that has been used by Somali pirates as a justification for their seizure of ships off the coast of Somalia in recent years.

Another example of corporate involvement in the dumping of toxics concerned the dumping of toxic waste in the Ivory Coast by Trafigura, a Dutch Company.  Health concerns counsel for waste to be incinerated; however in this example, the waste was not.  As a consequence, the emissions from the waste resulted in the death of 10 people and the hospitalization of 69 others.
   A British law firm instituted a lawsuit against the corporation and both the Ivorian and Dutch authorities started criminal proceedings against the corporation and its officers.
   A settlement was reached between Trafigura and the Ivorian government wherein Trafigura agreed to pay the Ivorian government $198 million dollars for a clean up.
  However, Trafigura admits no liability for the incident and, as a condition of the agreement, the Ivory Coast has dropped any prosecutions or claims against the firm.  Trafigura’s employees, who had been jailed by the Ivory Coast authorities after the incident, would also be released.
 


Speaking of the deal in an issued statement, Jasper Teulings, the Senior Legal Counsel of Greenpeace commented, "one cannot do justice without knowing the facts in their entirety. At this stage, it would have been more appropriate to secure a provisional settlement with an advance payment, rather than one that closes the books definitively, especially when the full extent of liabilities have not yet been determined.”
  

Although this settlement has no bearing on the legal rights of the victims, the general impression is that the victims will now receive little support from their government in pursuing justice.  Helen Perivier, the Toxics Campaigner for Greenpeace notes, "the ease with which international environmental laws are broken and questionable deals exchanged for real justice, painfully highlights yet again, that the international community creates laws but simply lacks the political will to implement and enforce them."

With expanding voices calling on governments to do more to protect their populations from harm, regulatory models need to be adopted to hold accountable those with the greatest power in today’s world: the corporations.  We have reached a tipping point where lacking regulation and resulting human rights abuses impel a different approach, one away from voluntary codes of conduct and towards a system that ensures the promotion and protection of human rights by all actors involved in the global economy.
Part II – Special Representative’s Framework 


On April 20, 2005, the UN Commission on Human Rights adopted resolution 2005/69, requesting the Secretary-General to appoint a Special Representative on the issue of human rights and transnational corporations and other business enterprises for an initial period of two years.
  Shortly thereafter, then Secretary-General Kofi Annan appointed Professor John G. Ruggie.  The expansive mandate of the Special Representative included a clarification of standards and accountability over this group of actors, as well as an elaboration of the role of States in effectively regulating and adjudicating the role of these actors with regard to human rights.
  


On June 18, 2008, the work of the Special Representative was affirmed by the Human Rights Council, and the mandate extended for an additional three years.
  The scope of the mandate was also expanded to consider further the implementation of the framework elucidated in the Special Representative’s Framework, tasking him with “operationalizing” the framework by providing recommendations and concrete guidance to States, businesses and other social actors on its implementation.
  The Special Representative has heeded this call in developing his most recent report,  “Business and Human Rights: Towards operationalizing the “protect, respect and remedy” framework”.


The Framework presented a conceptual and policy overview for dealing with business and human rights, and comprised three core principles: the State duty to protect against human rights abuses by third parties, including business; the corporate responsibility to respect human rights; and the need for more effective access to remedies.
  The Framework noted “the root cause of the business and human rights predicament lies in the governance gaps created by globalization – between the scope and impact of economic forces and actors, and the capacity of societies to manage their adverse consequences”.


Thus, in framing the state duty to protect against human rights abuses, the Framework states that governments are uniquely placed to foster corporate cultures in which respecting rights is integral to doing business.
   The Framework also notes that effective guidance and support at the international level would help States achieve greater policy coherence.


Next, in framing the corporate responsibility to respect, the Framework emphasizes, “while corporations may be considered ‘organs of society’, they are specialized economic organs, not democratic public interest institutions.  As such, their responsibilities cannot and should not simply mirror the duties of States.”
  Instead, the Special Representative argues that in discharging the responsibility to respect, corporations need to engage in due diligence.  Thus, companies should consider three sets of factors.  The first is the country contexts in which their business activities take place.  The second is what impact their activities may have in that context.  The third is whether they might contribute to abuse through the relationships connected to their activities.


Lastly, in framing the access to remedies, the Framework argues that States should strengthen judicial capacity and enhance non-judicial grievance mechanisms, including publicly funded mediation services or national human rights institutions.
  The Framework also suggests the creation of company-level grievance mechanisms as a responsibility of their duty to respect.
  The Framework concludes by noting that “The United Nations is not a centralized command-and-control system that can impose its will on the world – indeed it has no ‘will’ apart from that with which Member States endow it.”

Part III – Concerns with the Framework
Human Rights Advocates commends the work of the Special Representative towards operationalizing the Framework and continually calling attention to the ties between business and human rights protection.  Although the Framework is a definitive step forward in the dialogue about corporate accountability, it is severely undermined for the following reasons. 

Deficiency of the Framework: Lacking Legal Obligations on Corporations
First, the Framework proffers no new legal obligations upon corporations, and leaves these non-State actors to determine themselves what human rights may be material to their business.  The transnational nature of corporations leaves them able to impact human rights not only in the State of their incorporation, but also abroad.  Thus, the scope of harm is magnified across geographic boundaries and with no clear legal duties attached to their operations, human rights concerns are minimized.

Notably, the Framework uses the term “responsibility” in discussing the evolving societal expectation of corporations for “internationally recognized rights”.  The distinction between duties and obligations and responsibilities is paramount, as responsibilities refer to moral obligations and societal expectations rather than binding law.  Thus, the Framework leaves it to domestic governments to define the scope of legal compliance with the human rights framework, seeming to absolve the corporation from any obligations itself to do the same outside of a call for due diligence.  

The Special Representative notes “Companies know they must comply with all applicable laws to obtain and sustain their legal license to operate.  However, over time companies have found that legal compliance alone may not ensure their social license to operate, particularly where the law is weak.”

This optimistic view of corporate behavior does not accord with the number of human rights abuses furthered by the lack of legal obligations on corporations in recent years.  As the examples from the private security industry, detention industry and toxic waste context indicate above, it is the lack of clearly applicable laws over corporations that leave them with unfettered power with the concomitant threat to human rights.

Deficiency of the Framework: Solely State Responsibility for Human Rights
Second, it is by emphasizing the State’s role in protecting their populations from harm that the Framework fails to consider situations where States cannot or will not enact domestic regulation that protects human rights.  States and governments face a host of political and economic realities that leave them susceptible to manipulation from private interests.  In ill-functioning governments, this vulnerability is exploitable and human rights are not ensured adequate protection.  

In recalling the State duty to protect, the Framework lacks a legal foothold to require States to do so.  The Special Representative notes that many governments take a narrow approach to managing their business and human rights agenda.
  Thus, the Framework posits a confused logic.  If it is solely States that have a legal duty to prevent human rights abuses, and history has shown that States have failed or have been unable to enact effective regulation, then how are human rights abuses going to be prevented, particularly when the Framework presents no new legal obligations on States to move past the status quo?


This example is particularly evident in the context of failed States or those with weak governments.  In such instances, who is responsible for protecting human rights from abuse?  As the example of toxic dumping in Somalia makes clear, ill-functioning governments are easily taken advantage of by corporations.  Again, if it is solely States that have legal obligations to protect human rights, how can redress be effectively achieved in these instances?

The Framework notes that treaty-monitoring bodies generally recommend that States take all necessary steps to protect against human rights abuses, including to prevent, investigate, and punish the abuse, and to provide access to redress.
  However, the Framework also clarifies that States themselves have the discretion to decide which measures to take.
  This subverts the aim of achieving international consistency with regard to the promotion and protection of human rights.  

Deficiency of the Framework: Complex Regulatory System
Third, from the corporate perspective, relegating legal obligations to States alone provides for complex regulatory systems, where corporate operations are subject to differing legal standards depending on their field of operation.  Thus, one State may require compliance with a particular set of obligations while another may require the opposite.  This complexity minimizes the ease at which a corporation conducts its business, with the resulting inefficiency affecting the corporate bottom line.

The global nature of the modern day corporation means that they are subject to differing legal environments in their field of operation.  However, relegating the protection of human rights solely to States has the potential for creating confusing and conflicting legal and regulatory standards, adding considerable complexity to the corporation’s business.  

Further, domestic regulation alone, no matter how strict or well designed, will not be able to reach all corporate activity, as corporations often work outside of the States of their incorporation.
  Absent an international consensus on the obligations of all actors, including a clear process of implementation and enforcement, a “race to the bottom” could ensue, with corporations incorporating in States with the least stringent domestic regulations.
  In the integrated and globalized world that we live in today, the importance of international cooperation or other collective and concerted efforts that transcend national boundaries cannot be overemphasized.

Deficiency of the Framework: Lacking Protections
The Framework thus does no more than add to the current regime of voluntary corporate codes.  Currently, companies can select from a large set of standards and guidelines focusing on human rights, including those issued by the International Labor Organization (“ILO”), Organisation for Economic Cooperation and Development (“OECD”), International Organization for Standardization (“ISO”) and the United Nations (“UN”).
  The specific obligations contained within any of these standards must be clearly laid out.   Although the growing number of such voluntary codes evidences an awareness of business to their social responsibilities, voluntary codes alone are insufficient to regain the needed political governance of economic globalization.
  Therefore, more than voluntary codes are necessary to protect human rights from abuse.  A set of guiding principles, adopted and binding on all stakeholders, including business, government and civil society, is needed. The aforementioned deficiencies severely undermine the Framework’s utility as a means of ensuring the promotion and protection of human rights.  For human rights to be protected corporations must do more than merely respect them, they must be obligated to ensure their protection through consistent and clear legal standards.
Part IV – Building Accountability – Using The Norms as a Foundation

In 1999, the United Nations Development Program concluded “multinational corporations are already a dominant part of the global economy – yet many of their actions go unrecorded and unaccounted.  They must, however, go far beyond reporting just to their shareholders.  They need to be brought within the frame of global governance, not just the patchwork of national laws, rules and regulations”.


A framework convention on the issue of transnational corporate activity would allow signatory governments to deliver the agreement in the context of their own legal tradition.  Furthermore, specific obligations would enable each stakeholder to understand the rights and responsibilities of one another.  Declaration of these rights in international terms establishes an avenue for public accountability, through hortatory language, serving as a basis for the public and the media calling any party government to the challenge of public justification.
    


The Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights were promulgated by the UN Sub-Commission on the Promotion and Protection of Human Rights and started by recalling that the Universal Declaration of Human Rights was addressed to individuals and organs of society, as well as governments.
  The Norms clearly state that within their respective spheres of activity and influence, transnational corporations and other business enterprises have the obligation to promote, secure the fulfillment of, respect, ensure respect of and protect human rights recognized in international as well as national law.
  


The legal authority of the Norms derives principally from the fact that they are a restatement of existing international and legal principals found in treaties and customary international law, including dozens of UN declarations and resolutions.
 The Norms themselves espouse that States will retain primary responsibility for the protection of human rights
 and paragraph 19 of the Norms confirms that nothing in the document shall be construed as diminishing the human rights obligations of States.  Thus, the Norms are supplements to human rights obligations of States, and not a substitute or replacement.

Further, the Norms are clearly applicable to non-state parties under international law.  The Special Representative has commented that “Confusion has also existed because the first generation of advocacy in business and human rights, culminating in the Draft Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights, so co-mingled the respective responsibilities of States and companies that it was difficult if not impossible to disentangle the two.”
  However, legal personality is not a static concept, but rather one that is flexible.
  The behavior of States in respect to activities of corporations indicates an emerging recognition of this personality.  For instance, States have applied international rules prohibiting genocide, slavery and torture against individuals, companies and the government.  Certain treaties themselves specifically refer to corporate crimes, including the Apartheid Convention and treaties governing corruption and bribery.
  Even the International Court of Justice has asserted that international organizations are subject to ‘general rules of international law’.
 


The value of the Norms as compared to voluntary compliance regimes is that they also contain an implementation process, calling on each transnational corporation to “adopt, disseminate, and implement internal rules of operation in compliance with the Norms”.
  Secondly, the UN shall conduct periodic monitoring and verification of the corporations’ efforts and investigate complaints of violations.
  Thirdly, States are responsible for adopting and enforcing a regulatory scheme consistent with the Norms.
  Lastly, the corporations are required to provide “prompt, effective and adequate reparation to those persons, entities and communities” harmed by their conduct, as determined by national courts and/or international tribunals.

The Norms would therefore regularize monitoring of the activities of corporations at the international level by creating a web of reporting and observing, involving states, international actors and elements of civil society.
  This web would pay particular attention to ‘stakeholder’ input and complaints about violations of the Norms.  The Commentary of the Norms also suggests that much of the information gathering could be delegated to “non-governmental organizations, unions, individuals or others” with corporations having “an opportunity to respond”.


Another great benefit of the Norms is the savings clause “intended to ensure that transnational corporations and other business entities will pursue the course of conduct that is the most protective of human rights –whether found in these Norms or in other relevant sources”.
  Thus, as the Commentary states, “…a State may not invoke the provisions of internal law as justification for its failure to comply with a treaty, the Norms, or any other international norms.”


It is by including corporations under such an accountability framework that the obligation to respect human rights is shared across the different entities that can affect them. This is a view consistent with the case law of supervisory bodies of the principal UN human rights treaties.
 These treaty bodies have found that privatizing a state's functions, for example, the provision of drinking water, does not absolve the state from its responsibility to ensure respect for human rights.
 

 Part V – Conclusion and Recommendations

The Special Representative’s Framework, although laudable for its expansive consideration of the issue, leaves it to States to protect against human rights abuses, but imposes no legal obligations upon corporations themselves.  This view does no more than maintain the status quo – one that has lead to terrible abuses of human rights.  Globalization is leading to increased privatization over industries where human rights are directly impacted.  In these and similar situations, domestic regulation will not prevent abuse of human rights.  Further, as the toxic dumping in Somalia indicates, the relative ability of States themselves to ensure the promotion and protection of human rights significantly weakens the argument for State obligation alone.  Many still believe that direct regulation over corporations remains a premature idea that will only come to fruition only when corporate social responsibility becomes widely practiced or the tolerance threshold for corporate misbehavior is met, making it impossible to cope with corporate excesses.
  As the examples of human rights abuse in the context of PMSCs, private detention centers and toxic wastes indicate above, that time may be upon us.  

Corporations, because of the transnational nature of their activity and due to the magnitude of the harm inherent in their activities, need to be considered as holders of legal obligations to protect human rights.  The Special Representative has recently noted that “Society as a whole cries out for a remedy where a wrong has been done.  The terms transparency and accountability resonate more widely than before.  And calls for fairness are more insistent.”
  International legal obligations must be created in order to bring corporate actors out of their legal grey zones.  The Norms present a strong foundation for the development of these obligations.  

Human Rights Advocates commends the progress of the Special Representative, and calls upon him to:

· Consider the deficiencies presented above, including the lack of legal obligation on corporations themselves, the consequences of relegating legal duties to States alone who may not be able to ensure the promotion and protection of human rights due to political or economic factors, as well as the complex regulatory model created for corporations in having differing legal standards applied to their operations.

· Examine the Norms on the responsibilities of transnational corporations and other business enterprises with regard to human rights as a foundation for developing a set of legally binding standards addressing the obligation of corporate actors in their global fields of operation.
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